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PACA  SIM/iARlES --of  -DEGI-SIOIIS^  NOT  TO .  BE  PUBLISHED 
S-2246-A,  HovemlDer  3,  1943,  Docket  3357:     (S.  P.) 

Apulica^tiori  af_Joe_Bord,ena£0^  Des  Mo^nes^  Ipwa^  J^o r     license  under 
the  Peri^halDl e_A£ricuA:tural  Conimodltles.  Actv 

Order:    Application  fpis  license-^granted- and  prior  order  vacated. 

Outline  o.f_Eacts. 

'■   "  'On  March  5,  1943,  Joe  Bordenaro,  doing  iDusiness  as  the 
Bordenaro  Eruit  Co^any,  filed  an  application  dated  Mr.rch  1,  1943 
for  a  license  to  engage  as  a  conmission  merchant,  dealer  or  "bro-^er 
in  the  handling  of  fresh  fruits  and  vegetat)les  in  interstate  connerce, 
as  required  hy  the  licensing  provisions  of  the  Perishable  Agricultural 
Commodities  Act. 

A  previous  application  for  a  license  was  filed  "by  applicant 
on  March  10,  1939-,  hut  it  was  denied  hy  order  of  the  Acting  Secretary 
of  Agriculture  dated  July  15,  1939,  hecause  of  practices  engaged 
...in  "by  the  applicant  which  are  prohihited  hy  and  in  violation  of  the 
«*et. 

Eulirig_.incl.uded  in_Djeci.si.on 

Investigation  made  after  the  filing  of  the  present  application 
■  showed  that  the  applicajit  has  now  demonstrated  his  fitness  to  engage 

in  the  business  of  a  commission  merchant,  dealer  or  hroker.  It 
,  was  concluded  that  a  license  should  "be  issued  to  Joe  Bordenaro,  doing 

"business  as  the  Bordenaro  Eruit  Company.    The  order  of  July  15,  1939, 

in  which  he  was  denied  such  a  license,  was  vacated. 


S-2957,  Octo'ber  7,  1942,  Docket  3905:  (Hearing) 

PASCO  COUNTT_PEACH_ASSOCjATIONi  TApAt_  FLORIDA  v._J^  E._SOLLEY  & 
' 2Ps.  BALTl%Iffi,_MARYL^D, 

Vi;^lati,on  chf^r^ed.:    Failure  to  account  correctly  for 
twelve  lots  of  peaches  handled  on, consignment,  ■ 
point,  invoiv^di.    Agent's  authority  to  sell 
B-3  snipper's  peaches  did  not  provide  .implied  authority 

B-16  to  receive  advances  from  "buyer  as  credits  on  pur- 

chase prices,  and  shipper  not  "bo-und  "by  such  payments 
to  agent. 

Order:     Complainant  awarded  $787.50,  plus  interest; 
publication  of  facts. 
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jAp^eall    Oil  appeal  to  Federal  District  Court,  verdict 
.  ■    '■■  .     was  in  favor  of  respondent setting  aside  Secretary's 

,  .       order-.  :  .  .  .  ,^ ,  ' 

■  ,       •  ©.titling  of  Facts 

After  entering  into  an  agreement  in  April,  1940,  where'by  the 
agent  was.  to  market  complainant's  p'eacb.  crop  on  the  Eastern  markets 
and  -receive  for  his  services  a  commission,  of  10^  of  the  proceeds 
©f  sale,  c.Qmplainant  gave  to  its  agent  a  letter  reading:  "This 
is  to  introduce-  ***  of  Tampa,  Florida,.. .in  connection  with  market- 
ing our  crop  ....  These  peaches  will  l>e  marketed  iinder  .the'  najne  of 
Pasco  County  Beach  Ass'n         Mr,  ***  is  our  sales  m.anager,  and 
this  is  to  advise  that  he  has  full  and  complete  authority  to  close 
any  transactions  relating  to  the  marketing  of  the  peach  crop  iDelong^ 
ing  to  the  association."    The  agent  showed  this  letter 'to  the 
respondent  and  arranged  for  respondent  to  sell  complainant's  peaches 
for  a  compensation  of  10^  of  the  gross  proceeds..  ^Shipments  were 
made  "by  truck  from  Florida  to  Maryland  in  12  lots,  in  May  and  June, 
1940,  freight . prepaid,  consigned  to  the  agent care  of  respondent. 
Accounts  sales  for  the  first  two  lots  and  qheck  for  t^ie  first  lot 
were  made  in  the  name  of  the  agent,  iDut  all  others,  at  complainant's 
request,  were  made,  in, the  name  of  the  complainant,  each  one  showing 
deductions  for  commissions,  storage,  handling  charges,  advances 
to  driver,  and.'the  _like,.TDut  none  showing  advances  to  the  agent, 
until  the  last  two  accounts  sales,  dated  July  5,  were  rendered, 
when  respondent  sent  to  complainant  , a, memorandum  showing  a  deduction 
of  $787.50  to- cover  a  total  of  12  different  advances,  ranging  from 
$15  to  $200,  ,mad.,e  from -May  25,  to  June  20,  -to  the  agent.  Upon' 
receiving  the '.memorandum,  complainant  wired  its  protest.  Complaint 
was  filed  .for  the  recovery  of  $787.50,  the  advance  of  which  to  the 
agent  was  claimed')  to.  he  unauthorized. 

Respondent  claimed  that  the  advances  were  authorized  and  con- 
stituted payment  to  complainant,  leaving  nothing  due,  the  authority 
to  receive  payment  heing  implied  or  apparent  from  the  way  the  deal 
was  hajxdl-ed,.  • 

.  ..    .The  agent  testified  that  he  was  authorized  by  complainant  to 
take  his  commission  from  respondent  as  sales  were' made,  to  live 
and  travel  on;  complainant's  two  "bookkeepers  testified  that  the 
agent  was  to  get  his  commission  at  the  end  of  the  deal,  and  was  to 
get  any  advances  from'  complainant  only. 

Rulings  i,ncluded_in  Decision  •  " ' 

1.    Although  respondent  may  have'  thought  that  it  was'  authorized, 
in  the  usual  course  of  "business,  to  make  advances  to  complainant's 
agent  out  of  the  ajuounts  payahle  to  complainant,  without  reportipg 


«  863  - 


the  advances  as  made,  the  law  applicalDle  to  the  facts  shovm  "by 
-the  r.ecord  is  :Otho:rwi.se.  .  The  agent  was  not  expressly,  impliedly, 
'or  apparently,  authorized  to  receive  or  acce>pt  any.  pa,rt  of  the 
$787.50  as  payment  "by 'respondent  to  'complainant'.     The  undisputed 
facts  that  complainant  had  accountings  and  checks  made  to  it  rather 
than  to  the  agent,  and  protested  immediately  upon  "being  informed 
tha.t  an  advance  had  heen  ma.de 'to ' the  agent,  supported  the  con- 
tention tha^t  thc  agent  did  not  have  the  authority  ho  claimed, 
Although  he  explained  it  otherv/isey '  the  ageatJs  request  that  respondent 
not  report  his  withdrawals  until  "the-* '-end' might--,  .also  corrohorate 
the  "bookkeepers'  testimpny  in  this  re^fe.rd.  .  Although  J.  ^'rank  Solley, 
on  July  26,  1940,,  wrote  th.a.t  respondent  knew  only  the  agent  during 
the  deal  and  acted  under  his, -ins'truct-ions,  and  Donald  C.  Solley 
.testified  at  the  hearing  that  the^r  were-  the  agent's  peaches  and  he 
a,skod -for  advances  .on  them,  I'espondent  -did  not  .contend  that  it  did 
not -know  from,  the  heginning  that  "t-he  agent  was  -actikng  for  com- 
plainant in  marketing  the  fruit ,  -"^.nd- respondent ,;s^w- the  .letter  of 
authority  complainant  "gav0  'the  agent.  •  ■■-The-.authority  given  the  agent 
was  extensive,  and  the' e^^idence"  showed  •  that"' the:: agent  exercised 
rather  full  power  to  deteiriine  where  and.  at- -.what  price  the  peaches 
would  he  soldo  .But  if  respondent  failed- to.  notice.,  or  forgot  the 
fa.ct,  that  complainant,  not  the  agent ,- wks',- the  own.er  of  the  peaches, 
this  overs-ight- ^.or  lapse  of  memory  should^  have  heen.-  cured  v;hen 
respondent  was.  n.fitified  to,  and  did,  make'  accoAonts  .of  sale  and  pay- 
ment' of  checks  to  complainant,  not  to  the  agsnt*;  .  ■  .  ;- 

r         2.-  Complainant's  agent  ^having  had -'neither-express »  implied, 
'nor  apparent .  authority  to  ' rdceive'^^a'yment  for  ■  coi;ip)l,ainant '  s  peaches, 
:CGmplainant  was  not., hound  isy  the- payments  ma.de  to,,  the.  agent.  More- 
over j-:when  respondent  xvdthdrew  part  of 'the  pro  ceed^s,  realized  on  com- 
plainantr-s  peached,  ajid  paid  that  part-  fo  the  .ageht'j;;.:  and  then  sent 
-ac.comt:S  .sales-- and  checks,  to  'complaiia-ant  without:  mentioning  these 
withdrawal's  as  they  we  re' made ,  Tespohdent  was  not  .Jmaking  the  full 
disclosure  of  facts  contemplated' -it'y  fhe-'-" truly-  .and  correctly  to  account" 
requiir-ement  of  the  act,.,,-  Complainant  was  awarded  $787.50,  plus  interest. 

-  ;/.  :   ^-^  ■   ".  .,  ifeP-^iill-::     •    ■■■    ■  "•^■^ •>'■''•-:-■.■;.■  r- 

Respondent  filed  an  appeal  on  Octoher  31,  .1942^-  to^the  J'ederal 
■iDis'trict-  Court  ,■  at.38,ltimore.    The  case  was  tried  hefore  a  jury 
January  21-,  1944.',',  The  verdict  "was  iA- favor  of  respondent,  thus  set- 
ting aside  the  Secretary's  Order;  ■      ■  ■ 


S-3007,  DecemhGr.:29.^:  1.942.,.  .Do.cket  .3909?  (Hearing) 

JUSTM^  &  CO.-.IUC.j.  YORK^  ^^J^jl.  v._G-ERSTEIN  &  COMP^AI^.^CHICAGOj. 
•■ILLINOIS.  —     ■•       "  ■  "* 
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.  Tiol at i.on  charged :    Failure  truly.  a^Ld  , correctly  to 
account-  for  shipments  handled  on  consignment. 
..  Principal  :£oint.s_involved:    The  woi:d,-s  "truly  and 
correctly  to  account"  have  long*  "beeh  intfirpi^ted 
to  include  payment;  court  decision  to  en-join 
Secretary  in  disciplinary  action  hot  iDinding  on 
j_2  Secretary  in  reparation  proceeding;  amendment  of 

act,  without  distur"bing  Department  construction, 
indicated  :  confirmation, ' 
Order:    Complainant  awarded  $^2, 745.39  plus  interest; 

puhlication  of  facts,   .. ■ 
App.eali.    Respondent-  filed  appeal  hut  case  settled 
.  outside  court,  .  - 

Outline  of_I'acJbs  .  - 

During  the  period  "betv;een  Noveraher  7  and  Decemher  10,  1940 
respondent,  acting  a-s  hroker,  sold  on  "behalf  of  complainant  40 
carloads  of  fresh  fmiits  and  vegetahles  shipped  from  California 
and  Arizona  to  Chicago,  Illinois.    Complainant  alleged  that ; respondent 
failed  to  account  for  the  net  proceeds  from  the  sale  of  this  produce. 

In  its  answer  respondent  s.dmitted  tha,t  the  fruits  and  vegetahles 
were  sol4  on  the  .Chica.go  market  hut  contended  tha„t  the.. sales  were 
made  for  the  account  of  respondent  and  not  for  the  aCco-unt  of  comr- 
plainant.    It  was  ..also  admitted,  that  respondent  was  indehted  to 
complainant  in  the  sum  of  approximately  $14,000.0.0  hut .  respondent 
denied  that  its  refusal -to  pay  was  a  wilful  act, 

■  A.,  hearing  was  held  in  Chicago  on  July.  25,  1941,   ..In  letter  of 
May  13,  1942  complainant  s.dmitted  that  the  indehtedness  had  heen 
reduced  to  $12,745.39,  .. -The  question  to  he  detei^mined  was  one  of 
law,  namely,  whether  respondent  violated -section  2  of  the  Act  hy 
failing  to  pay  the  net  proceeds  to  cpmplainaht* 

0,ut.lin^  o,f^offici,al.  Eroc^^ure.. 

Qn  Augugt  20,  1931,  the  regulation  of  the  Secretary  defining 
the  sta-tutory  words  "truly  -and  correctly  to  account"  was  amended 
hy  adding',  .the  words,  ."also  the.  prompt  payment  of  deficits  or  other 
adjustments  resulting  from -the  handling  .of  perishahle  agricultural 
commodities  .on  consignment.,  and  the  prompt  payment  of  the  purchase 
price  or  other  amount  due  either  the.  seller  or  the  huyer  in 
accordanqe  with  the  terms  of  ^the  agreement**'"  ^ Pursuant  to  this 
regulation,,  and  in  acco-rdance  with  the  apparent  .Congressional 
intention  as  to  the  scope  of  the  'statute,  the  Secretary,  during  the 
more  than  ten. years  which  have  elapsed  since  the.  .regulation -was 
amended,,  issued  many  orders,  awarding. , -reparation  against  dealers  who  ■ 
fa.iled  to  pay  the  purchase  price  of  produce,  and,  in  disciplinary 
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proceedings,  suspended  or  revoked  niamerous  licenses  tiecause  of 
failure  of  deale'rs  to  comply  with  their  contracts  in  this  respect. 
In  a  suit  instituted  iD^i^  'this.  respondent  to  enjoin  enforcement  of 
the.  Secretary '  s  order  o'i' OctblDer'  5,  194i~;  revoking  respondent's 
licShse,  a  specially  constituted  Federal  District  Court  of  three 
judges,  on  March  5, '  1940,  entet^d  a  decree' "in  favor  of  respondent-- 
on  the,grq\xnd  th'at  a  licensee''^' failure  to  pay  the  purchase  price'- 
of  comb diVies  "bought  by  him  i$  not  in  itself  a  violation  of  the -act. 
No  appeal' Was  taken  from  the  c6utt's' decree,  "but  immediately  th'ere- 
after  the  Secretary  reconmeftded  to  Congress  the  ena.ctment  of 
6iarifylng  legislation.    The  Secretary's  understanding  of  the 
Congressional  intent  in  enacting  the  statute  and  the  interpretation 
of  th"6  statute  reflected  "by  the  regulation  were  promptly  ratified 
and  confirmed  "by  the  passage  by  Congress, -  'on- April  6,  1942,  of 
H.  R,  6360,  v;hich  amended  section  2,  paragraph  4,  of  the  act  making 
violation  of  the  act  as  set  forth  the-ire-in  include  failure  to  "make 
full  payment  promptly"  and  making  it  a  violation  also  to  fa,il, 
without  reasona"ble  cause,/ to  pcrfQtm  any  specification  or  duty, 
express  or  implied,  arisi"ng  out  of  any  undertaJcing  in  connection  with 
.any  such  transaction  as  specified  in  that,  section. 

Ruling  Incl.Uded  in  ."Dec is io ft 

Respondent  violated section  2  of  the  act,; "by  '5'aliing"  to"  account 
to  •  complainant  for  the  Shipments  of  product  involved  in  these  com- 
plaints.   Although  the  court's  decision  denying  power  to  the' Secretary 
to  revoke  the"  respondent '  s  license  "because  of  failure  to  pay  for' 
produce  purchased, 'is  entitled  to' much  respect,,  it  is"  not,  of  course, 
binding  upon  the  Secretary  in  this  repara.tion  proceeding  and  was 
not  followed  "because:,    (l)  the  words,  "truly  and  correctly  to  account" 
have,  for  many' years',  "been  interpreted  and  applied  in 'proceedings. . 
such  as'  this,  and  in  disc'iplinary  proceedings,  ' to  include"  the  actual 
making' of  payment,  and  have  been' so  construed ' by  ;  the  /courts  in 
cases  Under  the  Produce 'Agency  Act ,  a  Criminal"  s't'at'tite",  -  ahd  the,  courts 
have  held  that  this' bon'sistent' construction  of  the'  statute  by  the 
agency  charged  with  its.  administration  is  rightly  to  be  accorded 
great  weight  in  determri'nihg' the  meaning  of"  the -"statutory  language; 
(2) .  silence  alone  may  well  imply  acquiescence  and  approval  "by 
Congress  '  in'  an.  administrative'  practice," but  when.'  Congtes's  " has  spoken, 
as-  it -  did  in.' 1934, ',1936,  1937 'and'l940,  after .  isstihhce' o'f  the 
governing  reguilation,  when  it  amended  .'section  2,  of  the  act','  in  which 
the  "Words  "truly  and  correctly  to,  account"  appeared,;  and  pade  nb"; 
change'  in ''the' ianguage^  of  the  act' under' which  the' definition  of.  ' 
"truly  "and" corrcQtiy-  tc  account"'  was'  promuigate'd,  and  did  nof  disturb 
the  established  Bepattmental  construction,  such  acouiescence  and 
approyal/approach'  tfie  positive"  and  explicit';  (3)'  'the;_  pjn;eiidment  of 
April"6,  1942,'  which,  ''as  is  clearly '  shown' "by  reports''  o'f;  the;,  two"; 
Congressipnai  commii;tee&,''was  asked  for  an d'^ 'enacted'- not"  to  "grant' 
additional  power  "or  to  extend  the  act's  scope,  "but.  to  lay  at  'test,  the 
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uncertainty-, created  "by  the  decision  of  the  thre e- judge  court, 
constitutes  a  specific  legislative  construction. bf  the  act  and 
as  such,  is  entitled  to  the  highest  respect  ?jid  is  most  persuasive 
to  the  view- that  the  Department's  estalslished -construction  of  the 
act  shoTild  "be  accepted  and  continued...  Court  decisions  in  support 
of  these  views  were  cited  in  the  decision.    Complainant  was  awarded 
$12,745.39  plus  interest. 

An  appeal  to  the  U.  S.  District  Court  was  filed  "by  respondent 
hut  hefore  judgment  was  rendered  settlement  was  reached"  out  of 
court  "by  the  payment  ajid  acceptance-  of.  a  smaller  sum,. 


.S-.3027-A,  Uovemher  3,  1943,  Doc-k.et.  4172?,  .,(-S. ;.!'.) 

Ap2.1i,cat i.on  o.f_SamJM^giio.  ^or  Sfjn  Ma^li.ol.0^  and  Spm  BaTori.ej.  for  ^ 
l.ijS.ens^  und,er  the  Peris.haMe,.,jA^?;lculiul;al  :  £ommo.dities^  itci..' 

Order:    Application  granted  ajid  prior  order  v^.cat-ed.. 

Outline  of  Facts         -,.  , 

On  June  7,  1943,  Sam  Mag]iD  and.,  Sam.  Sa-rone,  doing  "business  as 
the  M  &  3  Produce,  a  pa.rtne^'ship,  filed  an  application  da,ted  June  1, 
1943,  for  a  license  to  engage  as  a  wholesale  dealer  in  the  handling 
of  fresh.fruits  and  fresh  vegeta'bles  in  interstate  commerce,  as 
required  "by  the  licensing  provisions  of  the  Perisha"ble  Agricultural 
Commodities  Act. 

A  previous  application  for  a  license  was  filed  "by  the  ftpplicants 
on  May  23,  1942,  for  authority  to  operate  as  a  partnership  under  the 
name  of  Sam  Maglio^lq  ^nd.  Barone,  "but  .it.  was  d'enied  "by  order  of  the 
Assistant  to  the  Secretary  of  Agriculture,  .dated  March  9,  1943,  "because 
of  practices  engaged  in  hy  Sa.m  Barone  which  are  prohi"bited  "by  and 
in  violation  of  .the  act,  .   ;.  ' 

Ruling_included  3jq.JDecislon  .. 

Investigation  made  after  the  filing  of  the. present  application 
.showed  tha.t  Sam  Barone  has  demonstrated  his  fitness  to  engage  in  the 
wholesale  produce  "busines.s  in  partnership  \i;i;th  Sam  Maglio.     It  was 
concluded  tha.t  a  license  under  the  act  should  now  "be  issued  to  Sam 
Maglio  and  Sam  Barone,  doing  "business  as  a  partnership,  under  the 
nam.e  of  the  M  &  B  Produce.    The  order  of  March.  9,  1943,  in  which  they 
were  denied  such  a  license,  was  vacated.*    ;  .  .    ■,  ■ 
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S-3042,  May  10,  1943,  Docket  4230 

Re^ue s t' :6f_B&iJSis^h&Tgj^^i ^Ijivei^nd ',_0hi2. , o.  wi thdr aw_hi s_appl.i- 
£ajfci o.n_f6;r_a_li.c en &e2/i       ■'  . :  -..••!  •  J.-.:  i 

■  Order;  ■  Applicant's  req_u.est  toJyithdrawh.'is  application- for 
••  license  granted-  and  order; .to  siio^i'  cause,  dismissed. 

Outline  of  Facts..  •  :   ;    ■ ..     .  .' 

On  August  28,  1942  Ben  .ElsQj^erg,  of  Cleveland,  Ohio,  applied 
for  a  license  under  the  PerishalDle  Agricultural  Commodities  Act, 
■tL§30,  to  eng-age  l-h'  the.' TDus.inoss:  :o-f' handling  frash  .f  rults -  and 
vegetables  Iri'-intcrets^.t'e  comr;orce.  as  a,  .connissron.;t:er.chant dealer 
or  "broker.    B.5r.vorder".of  W.  G-.  MeaiV'-C^hief  f  Fruit.     Vegetable  .Branch, 
applicajit  was  ordered  to  show  cause  why  his  application  for  license 
ahQ.uld ..not  ,]:>e.  denie.d  ."be.Ca.use  .of ,  his  having  in  1941  made  misleading 
statements  to  an  intereta.te  shipper  of  produce  and  having  failed  to 
account  to  the  shipper,,  in^  violation  of. 'the  act.,        v-i,'. .  , 

.",  l-C'In,  a.'-letter  dated  .:March  22-,  ..1943, v^applacant /stated:  that:.lia.. 
moved  from-.  Cleveland. .tQ..  T.exag^'  .had  filed  another  ,app  Iji  cat  don,  fo-^-^ 
license,  and  wished  to  withdraw  the  application  involved  in  this 
proceedings  •  M,  G-,-  Meal  also".Tequested'..withdrav;al  of .  the  :©rd.^r;  to  show 
cause,  stating  in  a  memorandum  to  the  Hearing  Clerk  that  apiplicant 
had  made  payment  in  full..,Tto: --the.  shipper. 

'  ••  ■  .  Bulin;g_;,i-ncl,ud  ' ..-v'^  r.O 

Applicant's  request  to"  v.dthdraw  his  a-pplicatio-h .for  ia'-license 
was  granted,  and  the '.order  to  show  cause  was  .dismiss cjdi,         -.; , 


S-3044,  June ■.■4,  1943,  Docket  4123:-   (.Hearing).'.  .',■■:. 
.TEI-STATE  FRUIT  CO^,_SIOUX_FAIjIiS^,S,^\^Dj. '  v.^ 

.INC.^.REDLANDSI  C^IF.        "        .  .  ..  \:  . 

Vio.lati,on  charged:    Failure  to.-  deliver  carload -.of 

oranges  in  accordance  v.dth  contract  terms. 
Pri.n£i2.al.  ^oint.s^invdived;?^'^■:Ev^dence  did  not  show 
when  excessive  dryness  in  oranges  occurred;  delayed 
Federal  inspection. ;and  su^Dsequent  condemnation 
did  not  esta.'blish; condition  at  time  of  delivery, 
.:'-N'^13l  Ordfer:    Complaint  dismissed. 

^I-.14-     -  •    .  ■    ■  ;    :.'  ■■■   '  . 

■  ■  Outline",  of  "Fa.cts.    .  Ly.-.  -.'i     "      I .'. . 

On  January  14,  1939, .  complaiinant  purchas.ed  from  respondent, -for 
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$1131.95  delivered,  a -carload  of  462' "boxes  of  oranges,  graded 
"Aurora,"  originating  in  Redlands,-  Calif,  on  January  8.    The  terms 
of  the  sale  were  "delivered,  "■  siih J ect  to  inspection,  payahle  "by 
sight-draft.    The  freight  "bill  contained  a  notation  "allow  inspection." 
The  car  arrived  at  Sioux  Falls,  S.  D.  on  January  19.    On  Jehriiary 
1  complainant -first- complained  ojf^the  quality  of  the  oranges,  claim-  , 
ing  excessive  damage  due  to  dryness.    On  Fehruary  16,  a  lihel  action 
was  filed  in  the  U,  S.  District  Coutft  for  the  District  of  South 
Dakota  against  215  hoxes,  more  or  less,  of  oranges,  part  of  the 
shipment  here  involved.  • -On  jftpril  12  the  Oourt  ordered  the  U,  S.  .  r 
Marshal,  to  make  disposition  of  the  oranges  on  the  ground  that  they 
were  not  fit  for  human  consumption.    Complainant's  witness  testified 
that  on  April  18,  the  U,S. ^Marshal  confiscated  267  hoxes  of  the 
oranges  from  this  shipment.'  Ahout  Aagust  12,  1940,  complainant 
instituted  a  civil  action-  in  a  South  Dakota  Court,  to  garnish 
funds  which  complainant'  adsumed  "belonged  to  respondent.    The  action 
v;as  suhseq-uently  discontinued.    Complaint  was  filed -informally  on 
September  ^7,  1939,  on  the  grotrnd  that  respondent,  for  a  fraudulent 
purpose,  misrepresented  the  quality  of  the  fruit,  and  reparation  for 
the  loss  allegedly  sustained  was.. sought*. 

Besp'O'iident  ^deriied  failing  to  delivier  oranges  in  accordance  with 
contract, 

•Prioi'  to  shipment' 'of  the  oranges  from  California,  ?n  inspection 
was  made  "by  respondent  and  it  i^^as- discovered  that  the  fruit  contained 
dryness  due  to  frost  daraage,  amounting  to  6  to  10^,  which  was  within 
the  tolereince  of  15^  peraitted  "by  the  California.  Agricultural  Code, 
As  evidence  of  "breach  of  any  warranty  as  to  condition  at:  time  of 
arrival  tlifere  'wals  suhmitted  certificate  of  Fedeiral  inspection  on 
Fe"bruary  9-,  19  days  after  receipt  "by  complainant,  of  300  "boxes  of 
navel  oranges  labled'  "Aurora  Brand  Western  Fruit  Growers,  Inc.., 
California:,"  when  dryness  showed  up  in  approximately  half  of  the  stock.  • 
At  that  time  complainant  informed  the  inspector  that  these  oranges 
comprised  a.  part  of  the-  car  unloaded  on  January  19. 

Ruliag_inciuded  an_Decl.si,on 

Comprlainant  submitted  rio  ^viden-c'er' of  fraudulent  misrepresentation 
and  failed  to  estahlish  that  the  oranges  did'  not  comply  with  the  - 
contract  upon  arri-val  at  destination,-    There  was  no  evidence  which 
indicated  whether  the  excessive^-dryness'  which  showed  up  so  in  the., 
inspection  of  Fe"bruary  8  took  place  while  the  shipment  was  in  transit, 
during  the- period -of  unloading -from  the  car  to  complainant's  ware- 
house, or  i-ii  cbmplainant' s  warehouse  itself.    Presumahly,  complainant 
inspected  the  oranges  prior  t'6  acceptance*    If  not,  complainant  at 
least  had  the  privilege  of  inspecting,  as  thoroughly  as  it  desired, 
the  entire  contents  of  the  car  for  the  purpose  of  determining  .wh-ether 
the  fruit  contained  therein  complied  with  the  contract.    Since  inspection 
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of  the  oranges  "by  a  Federal  inspector  wsiS  not  made  upon  their 
arrival,  and  vas  no't'  niade  for  19-  day's  thereafter,  the  'subseq.uent 
condemn a'ti on-  of  267'  boxes  of  the  o-^raiges'-did  not  ■esfabl-rsh 'their- ■' 
condition  at'  the  tiirfe  of  •del'iv'e-ry.  to  complainant.    The  complaint  • 
-was  therefore  dismissed,  -       "       •  '        •    '  •  -  • 

S-3045,  June  24,  r943.  Docket  ■4'225:  •.  (S,  IP,-)  >  ■  ■ 

■  Vio.lat i.oh'  charsed:  -  Failure  to  pay  for -hrol^erage  earned 
in  conn-ec'ti'on  ivith  several -carloads -o-f  lettuce. 
Principal  p.oan£  j^hvolye_dx    Failure  t<3"-pay  "brokerage 
-  ■■  •      fdds  earned  'Was'  violatioii  of  ■se-G'ti'oh"- 2  of  act, 

■Order:     Complainant  a\i;aivied'  $1'05,  ■plus.- 'interest • 
.  respondent's  counterclaim-  di'smis-sed.    ■    •     :  : 

Outline  of  Facts     ■'  •  • 

.  "•  ■    Jlespondent.  employed"  coi?ip'lainant  'to'  puf'che^^"-seVen  carlocids  of 
lettuce  for  shipment  from  California  to  Phila,delphia,  Fa.  •  Respondent 
accepted  the  lettuce  which  wa-s  purchased  "by  complainant  "but  failed 
aind  refused  to  pay  "brokerage  fees  o^f  $16  pe'r--ca.r,  •'a,"'--tot'ar  o'f  $105, 
for  -which  amount'  an  av/ard  v/a;g"  sought.  ■  ■  ' 

.  .    ■'.  Respondent  ■  contended  that  com.plainant  failed'  to  compl-y -with  ■ 
respondent's  instructions'.    Couhtercompl ain't  was  filed  for  dgunages- 
because  .of  complainant '  s  -alleged  -fkilure  to  p-ur(3ha's6'  a''"ca-r"load  ' 
of  ca.rrots  of  the  quality  and  size'  specified,'  and: '"because  of  the 
purciiase'  0:f  one"'carload  of  lettuce  \if-ithout  autiiori'ty,  -  Evidence 
'showed  that-  on 'Dec'emlDer  25, ■  1942,  re-Spondent  wired---Gomplainant -to  ■ 
purchase  a  carloa.d'  of  "very  'fine  quali"ty''  tfa rro t"s s i z e  ffledi*iim-'^''to" ■  ■ 
large,  at  a  prioe  hot  to-  exceed  -$2.' ■  Binney -inspection  at  Phil-a-- 
delphia  on  January  2,  of  the  carrots  purchased  "by  complainant, 
certified:.    "***Irregularly ■  sizedv;-".Kos^tly  small  to  medium,  fev; 
large  size  ,  ,  Only  fairly  sm.ooth  to  some  rough  and  kno"b"by,  ^^Fairly 
.well-vColorM  ro.'ots'  .   .  Foliage  straggly:,  -■  Poor  in  app'4;ar"a3lcfe'.- 
Praxjtically'p.ll  hunches  showing  most-  leaves  yel-l-ow'ing,  yell^ow  or 
brcVn  di-scolorcd,  few  pale  -green,    Ord^ihary  qua'ri-t-y Foliage'  W'eafe* 
No  decay.-'"    Proceeds  of  sale-  -at  Philad^cSOiphia  were '-le^s  than  cdet.'-- 
'¥ith'  reference-  to'  the  car  of  lettuce  which  respon'deri-t  claimed -to  - 
have" wi'r'ed.  Goniplairtan-t'  not  to  purchase,  wires  relating  to  this  car 
-showed  that;  "in  respohse  -to  r'espo-hdent '  s  wired  order  of  'January  13, 
the  Icttuc'e'-V^'s  (pU'rch-ased -^d- -''shipped  prior  to  receipt  o'f  respondent's 
.att-eanpt' ed  'c&acaHH&H iW-'bf  4'he '-o'^^de^r.  •  ■'-  "'  -         "  "  "■^' 


Suling£  in£ludeii  in  £e£ision__" 

1.  Respondent's  failure  to  pay  the  trokerage  fees  v/as  in 
violation  of  sectidn  2  of  the  act.     Complainarit ,  acting  as  respondent's 
agent  and  upon  wired  instructions,  purchased  and.  shipped  -to  respondent 
in  interstate  commerce  7  carloads  of  lettuc^i   •  Copies  "of  wires  ■ 
attached,  to  the  complaint,  purported' to  ha.ve  been  exchanged -"bet  we  en 
the  parties  during  Jajauary,  1942,  showed  that  respondent  ordered' 

2  cars  of  lettuce  without  making  specifications  as  to  size  and 
quality;  2  cars  of  ""best"  lettuce;  Oars  of  ""best  lettuce  daily;"  and 
cars  of  lettuce  of  "outstanding  quality."    The  record  contained  no 
inspection  certificates  or  other  substantial  proof  of  quality^  size, 
and  condition.    Co;nplainant 'Has  awarded  $105,  plus  interest. 

2.  Respondent 's 'Counterclaim  for  damages  agAinst  complainant 
involved  a  breach  of ■ contract .    That  issue  was  not .determined 

for  the  reason  that  prior  to  amendment  of  section  2,  paragraph  4, 
on  Aprii'6,  1942,  the  statuto  did  not  declare  the  failure  of  a 
broker-. ^6  perform  a  duty  arising  out  of  contra,ct,  to  be  a, violation 
of  the  statute. 

Reconsid^rati.on 

"■'      R§sp6ndent,  by  petition,  .  rei^uested  that  the  .order  be  modified 
by ■ eliminating  the  provision  which  required  publication  of  the  facts, 
contending  that  his  failure  to  pay  complainant  prior  to ' institution 
of  this'  pi-oceeding  was  due  to  his  acting  on  advice  of  counsel  that 
he  had  a  proper  set-^off  and  coiinterclaim  v/hich'was  asserted  in  his 
answer  to  the  complaint.    By;  supplemental  order  dated  August  12, 
1943  the  order  was  modified  by  striking  from  it  the" provision  for 
publica,tion  of  the  facts, 


S-3058,  September  18,.. 1943,  Docket  4177':  (S.-P.) 

pIIffiE^.^jaiR^liv'' to      v._STiRR_PRODUCi]_CO.j^  PHII.ADEU'HiA.  PAj 

Vio.l^ti.on  ^har.g.ed:    Unjustified'  rejection  of  a  carload 
of  cantaloups  shipped  on  consignment  on  a  guaranteed 
~    -  price. 

l.rin.cipal  2oi.nt,  in^olyeAX    When' goods  did  no.'t  meet'  " 
,  ;    ',  ,         warranty  of  merchantability  at  destination,  refusal 
D-12  to  accept  was  not.  in  violation  of  act;  "merchantable" 

'means  such  .quality  as  is  generally  sold  on  the  ' 
r'  .  market  and  suitable  for  that  purpose, 

■  Ordex?    Complaint  dismissed. 
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Outline  of  Facts 

On  July  6,  1941,  compla,inan't:..ship.pfed  a  carload  of  291  crates 
of  cantaloups  from  Rittenhouse,  Arizona,  consigned  to  himself  at 
Kansas  City,  Moo    On  July  ?f  resp^jndent ,  through  its.  agent,  ojrally 
agreed  to  Bell  the  cantaloups  for,  complainant '  s  account-  at  Philar-.  ■ 
/delphia, '  Pa.  and  advance.  90^^  per  crate,  plus  $7  precooling  cost, 
on  a  guarantee  that!,  thjcy?  would  "hring  at  least  -that  -, amount.    The  car 
arrived  at  Philadelphia -on  July.  13,  and  respondent':  was  notified 
thereof  early  the  n.ext,' morning.- •.  On  July  15 v  .respondent  wired 
complainant  that  it  would  have  to  refuse  the  ,.car  and  on  J-uly  21  and 
22  the  carrier  unloadeS"  the  cantailoups  aiid'  sold  them  for  ihe  account 
of  "whom  it  may  concern. "  "  JDpmplainant  alleged.^ 'that  the  car  was 
not  inspected  until -more- than- 48  -hours  after  arrival ,  that 
respond.ent ie-jectlon,  was  not-,  within -a  reasonahle'  time,  .and  that - 
there  was  due  from  respondent  $268,90. 

Respondent',  answering,  . alleged  tha.t  •thej-'sliipmen-'fr -was  one  of 
se.ven  carloads,/ the-  other  sax-, of  which  were  .-irtspeetred  Tdj^  respondent's 
agent  ,  who  relded  on.  complainant 'a  representation  , that'  the  stock 
was  similar  in  quality  and  condition  to  that  in  the  -si-x  inspected 
cars;  and  that  the  cantaloups  were  not  in  suitable  shippin-g  Con-'  ,; 
dition  in  that  after  arrival  at  Philadelphia  they  were  inspected 
and  found  to  "be  soft,  greatly  decayed,  shrunken,  and  not  merchantalile^ 

.  Inspection  was  made  "by  the  .Railroad  Pcrisha^ble- . Inspection  ^encj^ 
and  the  B;inney  Inspection  Service  on  July  14,  and  the  top  layer  wa.s 
inspected  -iDy . a  Pederal;  inspector  at  9:30  a.m.  the  following  day. 
An  average  of  rapproximately  15^  of  the  cantaloups,  ranging  in  most 
samples  from  3  to:.47^.,  -were  .-affected  "by  decay,- -chiefly  Pusarium 
Rot,  mostly  in  ea^ly  stages,,  .some  in  advanc.ed  .;stages ;  and -approxi- 
mately 20^  of  the- melons  had  f'rom:  3  to  5  sunken-,  discolo-red  .areas:; 
ranging  in  sise  from  three-fourths  of  an  i/ich  to  one  :and  one-half.-, - 
inches  in  diameter. 

Evidence  presented  was  in  the  form  of  verified  statements  of 
fact  and  depositions,  ...As  tio: "any  :war rant y  that;  the  .stock  was  -s.imilar 
in  quality  and  condition  to  that  in  six  other  cars,  complainant 

•7s?ld  tlCk^t         •bPrrlo'ad,  .lia-.  :^\sos.t".4.Att"  Kas-.the  first  aji^.  ionly.;:i3ft'0.  Qf  ,_the 
seven  that  wa.s  loaded  at  the  time  of  purchase,  and  respondent's 

'.agent  did  not  Say  that  .'he-' ;:had -examined -.:.a,ny  of  the '7. .-loads  prior  to 

.his  purchase  of  the  one  in  question*.-  Respondent's  agent  stated 
tha.t  complainant  represented  to  him  that  the  cantal-oups  were  in  good 
shipping  (C-o.ndit ion  and  W0;iild  ;'b.e  in-.merohanta'ble  coj^di.tion  at  Phila- 
delphia, ,  which,  representation  ..Vas  defied :->y-.-compiai-nant.     The  exact 

-.date ,  and-.:time -that  respondpn-t-'s  .agent,  notified  complainant  of  tho', 
condition  ,  of  the  stock  as  disclosed  ^"by  - insp.ections  at  Philadelphia 
was  also  in  dispute.'    Respondent's  agent  stated  that  on  or  a'bout 
July  14  he  received  noticg-from  his  principal  that ___i4spect ion  showed 
the  cantaloups  were  in  terrihlc  condition,  and  that  he  immediately 
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jnotified  conplalnaiit;-  aS:.to  the  condition  .found.  ^  Jb-s  a  matter  of  fact, 
■respondent-wired  its;  a^ent  on  July  15  as  to  the  condition  and  what 
it  had  repQrt.ed  the  previous  day;»    In.r-;a  later  wire  to  its  a^ent 
on  July  15,.  respondent  reported  the  results  of  the  Tedera,l  inspec- 
tion and  .stated  tthat  it  would  have  to  refuse,  the  shipment.  . 

■;  .  ■  ■•  Euli^gs^  ji^clud_^.4.  3.^  decision.  •,   .,  ■'; 

1.  Although  the  evidenee  was  conflict  in^-;^,. it  was  ..held  that 
complainant  represented  to  respondent '  s 'anient  that  the,  cantaloups 
were  in  ^ood  shippinc;^  condition  and  would  "be  merchant a-hle  on 
arrival  at  Philadelphia,  "but  he  did  not  say  they  were  similar  in 
quality  and  condition  to  those., loaded  in  six  o.ther  cars  that  were 
inspected  "by ,:rfispondent!s  agent>    .       ,■ . 

2.  Coaplsinaftt  failed  ,  to  sus-ta,in  the  ."burden  of -proving,  .that 
the  rejection  was  npt  within  a  reasongiJble  time. 

3.  'i^^Merchantahle"  moan.s  of  •  such  ■  quality  as  is.  generally  ,  sold 
in  the-mmrlcet ,  and.  suitahlc  for' that  purpose,  and,,  due  to  the  ,■ 
defects  fehom,  "by  the  inspection  referred- to  ahove,  the  cantaloups 
were'  not ''merchantahle, on ;'the  Philadclphia_mark:et,;_.as  warranted,  hy 
complainant...  .Sl-nco  they- were  not  nerchajiiable- and  suitahle  .for  sa.le 
on  the  Philadelphia  mark.et,  respondent '  s  .-failare  to  .accept  the 
shipment -^and  pay  complainant  the  amoun^t  of  the  guaranteed  advance 
was  not  in  jviolation.  of  the  ac:t.  .The  complaint,  was,  therefore  dis- 
missed.-. ■  .         .  •■  .  .."  „   ,  ... 


S^SQ61-,.v4u.mst:.a4,-  1'944,;. Docket  4261:     (S.  P,,) 

WIMsro&j^.'ji  £HICA^^    ILLy  Y.  KED  RIVER  .POTATO"  CO.'  mc.  ^  EAST 

XiS.lSi^i.'^il  icljiariredf    Eail.itre  to  .deliver  2  .carloads 
[■  of  potato  OS  in- .Gonpliincc.  with  contract. 
Prin^ijDal  2oi^^i§_;;invp.lved:     Since  settlement  made 
.■■betweenrpartiGS-,- complaint  should  he  dismissed 
Qven  .though- commodity  did  not  meet  .-warranty  , 
.  ' aiid  :  complainant  __v/as  damaged. 
Order:     Complaint  dismissed.  .  ,       ^  .' 

..'  •i'-.o'l     ■■  Out  1  i  n  e  -  o  f  ^  .^.s-c^^.s, 

On  S.eptemher.-;  1.6,  1941,  through-  its  h-u^ing,. agent ,  complainant 
purchased  from .  r;csppndent ,  for,  shipment  f rom. B.a^rnesvillei  Minnesota 
(after  .heing  washed  :ati-.tha,t  point),  to-Chicego,  Illinois,. .2.  car-- 
loads, of  360  "bags  each,  of  potatoes  at  90^  per  cwt. ,  or  for  $324 
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per  carload,  f.o.lD.  East  Grand  Porks,  Minnesota,    One  car  was  shipped 
on  Septenher  14"  and  the  ot'^cr  'bn  Septenher  15,-  "both  ■  consigned  "by 
respondent  to  itsqlf  ,at  Chicago,  the  "bills  of  lading  hearing 
endorsement  "Hold' Mplse  fo'r  Tederal  State  Inspection."    The  first 
car  arrived  at  Minneapolis  on  Septferaher  15  at  2-:00 .p.m.  ..and. federal-  - 
State '  inspection  was  made  a^t  10:10-' a.h.  the  following  day.  .The 
railroad  received ^ respondent ' s  border  to  divert  the  car  to  Chicago 
at  6:30  p.m.  b'ri' the  17th  and  the  car-was.-forwa,rded  from  Minnea.polis 
at  1:40  a.m.  ..Sept eiriher  18  and  arrived  at  Chicago  on  the  morning  of 
,  Septemher  191  . 'The' record  lacked  similar  iiifo  mat  Ida  for  the  other 

.   ..     .  The  Pederal-State;  inspection  -oh  Septemher-l-S  - showed.- that  from 
1  to  2^  of  the  potatoes  were  affected- with  ■S^)ft"fiot-:inv  the 
samples,  and  80^  of  the  srmples  were'  affected- hy  Soft.  Sot;  .xahging 
frpm  3  to.  12fo,  a.veraging  approximately  5^,  the  potatoes  in  this  car 
then  failing  to  grade.. U.  S.  JTo.  1  on  a.cco'Uht •  o'f  Soi't  Eot  in  excess 
of  tolerajice.  *  Inspe'ction  of  the  potatoc-s--"by  privaife  ins.pection  agency 
^in  Chicp.go  on  Sept.emher  19  showed  the  shipment  was  then  affected  hy 
So.ft  Hot  averaging  ahout"  20/o,     Complainant  asked  -fii'r  an-  adjustment 
.on.  the  pride  hecause  of  the  condition -  o^f  the  potataes  after  their 
arri.yal' in 'Chicago.    A'bo.ut  ■$-ep'b.em!'ber  2-5  conrplalEi^aii't'  offered  to  settle 
for  .'a  ...refund  of  .10^^  per  ■sa.cfk -on"  the  purchase  pri'ce,  to  .-which  respondent 
agreed,"  I>ursuant  to  the  settlement  respondent  sent  complainant  its 
.cheefe  for '  $72"  dated  Septenher  25  "but  com.plainant  did  inot  ■  cash  the 
check.    .Cpmplaihant  later  tried  to 'get  a- "better  adjugtnent.^on  the 
potatoes  "but  respondent  would  "hot 'agree.  ■  'Complainant  asked  for  an 
award  of  $453.75  for  respondent's  failure  to  deliver  the  quality  of 
potatoes  it  sold  complainant. 

Respondent  denied  li.ahility  claiming  that  the  potatoes  were 
accepted  at  shipping  point  after  compla-inant' s  agent  had;'inspected 
•  them  -and.  that  the  parties  had  agreed  to  settle  the  matter  for  an 
'allowance  of--10^"per  hag.  ^  .^..J^v;'. 

.    .  ■ .  _, 5.^^.1 'J 

,,.,-■„,.. By.  an.o.rder  issued  Octo"ber  14,  1943  the  complaint  was  dismissed 
o'h  the '£j;.o.iand  that  no  warrant?y~  concemin.r  the  .quality  of  the  potatoes 
had. heen  alleged  :in  the? xompf aiitt.     Complainant's  petition  for 
rccqn.sideration  alleged  rthpIt'-'Wr-ranty  of  suit'^le  shipping  condition 
had^.tieen,  impliedly  alleged-  and  had  heen  proved.    As  it  appeared  that 
some  findings  and'  cbhclusions  should  "be  modified,  the  entire  order 
of  October  14  was  set  aside.     '  ,      -   '        ■  '  , 

Rulings  included_i^  decision 

It  may  he  assumed,  that  the  issue  of  suitable  shipping  condition 
--was  sufficiently 'raisfed  and  presented  hy  the  pleadings  and  proof. 
However, ■  the 'questi^)n  'pf  damages  resulting  from- the  condttion  of  the 
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potatoes  after  shipinent  has  iDeen  settled  "by  the  parties.  Although 
complainant  apparently- hecar.e  dissatisfied  with  the  settlement  and 
did  not  cash  the  check,  the  agreement  to  settle  v;as  completed  when 
respondent  accepted  complainant* s  offer  to  settle  for  a  specific 
refund.  .  Even  if  respondent  warranted  the  potatoes  to  "be  in  s'ftita'ble 
shippin^;'  condition,  'and  if  they  v/ere  not,  and  if  complainant  was 
damaged,  the  claim  has  heen  - settled  and  the  complaint  should  "be 
dismissed.    It  was  ordered  that  respondent* s' check  for  $72  attached 
to  the  complaint  should  "be  returned  to  complainant* 


S-.3068,- NovemlDer  15,  1943,  Docket  4187:  (Hearing) 

SH^m,  INC. J,  NOp'OIiK.'^VIHGIIIlA  •v._H^-  GLICK  &  COWMI, 
IKDiAiTAPOLIsT' IKDIiilTA.""*' ^-  ' 


Violati.on  charged:    Pailure  to'  pay  for  a  carload  of  kale. 
Prih^ip.al.  TDoi.nt.s_invo.lved:    Actual  sales  estahlished 
■  _;  rea;sona"ble-  !n-arket '  value-;  .  if  goods,  fail  to  meet 

•  warranty,  "buyer  may  a.ccept  goods  and 'set  up  against 

G— 1  ■,  the.  seller  "breach  of  warranty  "by  way  of  recoupment 

H-13.  r   in-dininution  or  extinction  of- the  price, 

©i'der:   .Complainant  awarded '$58. 50,  plus  interest 
.  <   Counterclaim  dismissed.  ; 

Outline  of  ?acts  '' 

On  March  17,  1942.,-  through  'a "broker i  ac^ting  as  agent  for  "both 
parties,  complainant  sold  to  respondent  700  "bushels  of  new  growth 
Blue  Scotch  kale,,  warranted  as  90^  U.  S.  ITo.  1,  at  $1.17'|- 'per  "bushel 
delivered.    J'he  kale»  shipped  from  LaJce  Smith,  'V'a. ,  was  the  last 
cut  from  the  field  and  .Va.s  not  officially  inspected  and  graded, 
although  an  experienced  loa.der  said  he  thought  it  'graded  U.  ,3.  Uo. 
1  and  testified  that  ice  wa„s  placed  in  each  "basket  and  snow  ice 
hlown  over  the  top  erf  the  load  in  the  usual  manner.    The  car  arrived 
at  Indiana^polis,  Ind,  during  the  ni^t  of  March  19  and  was  inspected 
the  following  morning  ."by: -respondent ,  who.  removed  'and  sold  some  of 
the.  kale  lo.aded- iii'.  the.' Cehter  "between  the  doors.    At  4i52  p.m.  on 
March  20  the  "broker' s  •  Indianapoli's  office  notified  its  Norfolk,  Ta, 
"branch  that  respondent  saad  inspection  showed,  "slime  most  "ba^skets... 
advise  if  want  G-overnment  inspection^"  •■^his' was  "followed  hy  a:, 
telephone  conversation  "between  complainant  'knd  respondent,  over  which 
there  was  gharp  dispiitbe.    Compla.inant  said'  tha,t  respondent  wa.s  told 
"not  to  sell"  the  k;ale  "but  to  report  the  follo\fing  Monday  whether 
accepted,  and- asked,  fcjr  the  full  purchase  price,  '  ' 

...    Eespondent  testified  complainant  ■ -said  to  "go  ahead  and  handle 
the  car^"    and,  "by  coionterclaim,  asked  for  damages  resulting  from 
complainant's  ^isrepresentatioia  of  the  quality,  negligent  loading 
of  the  car,  and  for  hreach  of  warranty. 
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After  R.P.I. A»,,  inspection  at  7: 45  ,a>m.  March. -20,- .the  plants  were 
certified  as  "generally  well  formed  and-.well  triinned;    Stock  is  fresh, 
crisp,  clean^  and' attractive.    Ifo  decay."    The  : temperature  outside 
\^a§  noted  a§  4^.,.  of  commodity  at  top.  52°  and  . at  iDottom  46°.  The 
•Aext  day 'at  lOi  00  a.m.,  the  same  inspector  certified  ^ote  lower 
leases  in  75/&  plants  turning  yellow.  .  ITo'  ice,  noted  in  all  "baskets 
inspected.  .'Consignee  .top  .iced,  .this  ■load..''  . 

Federal  'insp'ection  at  10: 40  a.m.  March  21  stated  "car  partly 
"onloaded.    Each  end  of  car  3  "by  3  rows  wide,  5  layers  high,  alternate 
"baskets  invei'ted*  small  amount  of  crushed  ice  over  top  of  load," 
restricted  to  ,por,tion- rema.ining;  in  A?ir,,v,,shpw.cd'  the  pack  as  tight, 
no  ice  in  "baskets,  and'  the  temper a.turc  in  the  center  of  various 
"baskets  throughout  the- lo.ad.  ranged;  fi:.ojp>41^^^      58  .  ..The  condition 
stat'emeht'  read:  '  "l^dst  prants"  are  fresh  and. grcen-"but  an  average  of 
40^  show  from  2  to  5  mostly  2  to  3  outer  lea.ves  turning  yellow,  of 
which  an  average  of  10^  also  shovj.:  decay: .generally .  occurring  as 
large  spots  on  on©  or  two. outer  leaveso^    Decay  is  :P.acterial  Soft  Rot 
in  various  stages  of  development."    The  inspector  testified  that 
in  his  opinion  "the  car  had.  started  to  heat, .or- decay ,  or  l)oth. 
a  few  days  previous  to  my  .inspection.    .It. "would  ."be  hard  to  tell  how 
many  hours' or  days,  ."but  ,.Q[ui.te  a  littlej.while y  '  I  would  think. "•■  He  said 
that  the  presence  of  a  sufficient  ■■.quantity';:of:ice-:;gould  retard  decay, 
Mt  would  not  stop  decay,  and  that  ■'based.on  th.E'^t'onMtion  of  the  kale 
at  the  time  of  his  inspection  it  pro"bahly  did  not  grade  SOfo  U.  S. 
j^o.  1  at  time  of  delivery  to  ■■respand-ent  on  March  206 

■  -^''•^^^^g.  included  in'  Decision  ' ,  :  ■' 

■•'     ;  1.    Respondent:  ha^i- 4000  lbs.  of- snow,  ico-.-tilpwh  .on>.tap---of  the 
load,  and.,  inspect ed' "ajodl -accepted  the  kale^On  .March  20*    It-'fai-led  to 
sustain'  the  'turdpn  ,'of.  proof  to  convincingly  , establish  its-  d-laim 
that;  coiipl'ain.ahtl  sta-'teA  in  a,,  telephone  conversation  on- March  2i>- ©.r 
21  "to''^o'  ahead/a'nd' handle  the  ca.r,"  ajid  was  not  justified' in-  claiming 
a  commls'sip'n'of  $22.43.         ......     >  ■  /  •' 

•':2,    The  kale,  at  time  of  delivery  to  and  acceptance- Toy  respondent 
did  not  meet  complainant' s  warranty  that  it  would  grade' 90^  U.  Si 
So.  "i;  "being,  heated  and  in  -  the  process-of  .-deterioration,  '  "  ■  ■  - 

■3..   Respondent '.s 'count erftlaim  was  disnjisised  .-since  there  was  no 
evidehce  .in,  the. ^record"  to  ^sAipport  a -  claim  ■"for: damages  "based--upon 
•■misrepresentation 'pf!' quality  I6.a.dins«-         -  ■ 

'   ■' •  Respondent' s"f allure  to  pay  complainant-  the,  reasona'blo  value  of 
the  kale  was  in  violation  of  section  2  of  the  act.    Among  the  remedies 
provided  "by  section-  69  of  the  Uniform  Salcs  vAct  for.hreach  of  warranty 
by -the  seller,'  is,  that  the  buyer  may  a^cpept  the  gopds.  and' -s'ot  up 
against,  the  slel.ler  the  breach  of  warranty  by  way  ;.olf .  r,e"coupm-ent  in 
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diminution  or  extinction  of  the  price.   .Since  this         a  delivered  ■ 
sale,  the  net  proceeds  received  hy  respondent  were  proof  of  the 
reasonahle  market  value.    During  the  period  M^trch  20  to  and  including 
March  27,  respondent  sold  181  hushels  for  a  gross  of  $224.25  and, 
after  deducting  amounts  paid  as  freight  and  cost  of  i-ce,  had.net 
proceeds  of  $58.50,  for  which  amount,  plus  "interest,  complainjint  was 
awarded  reparation.  .  The  other  51,9  "bushels  were  of  no  market  value 
and  were  dumped. 


S-.3071,  Novemher  30, .  1943,'  Docket  416'9:    (Hearing)  '  -, 

J»  JCi  I-^TONi.  TODBUEYjs.  GA/  v._,C^  COMiLA,_IIC^,_CLEmi  OHIO^ 

Vi^fl.ti.oii  charged;    Tailure  to  pay  in  full  for  11 

carloads  of  peaches.  : 
Princ.ipal  :£oint.  irivoivedi    Extrinsic  evidence  seeking 
,.  to  alter  the  terms  of  an  un.amlDiguous  .written  contract 
is  inadmissible;  all  agreements  are  presumed  to  "be 
written  into  the  contract;  "broker's  authorizing 
.   .  "buyoj:  to  handle  shipments  for  seller's  account, 

without  authority,: 'was  violation  of  section  2. 
0-rderi    Complainant  awarded  $2,121.50,  plus  interest. 

Out  line,  of  Facts  ' 

On  J-uly  21,  1941,  through  The  Lancaster-Acker  Co, ,  acting,  as 
"agent  *f or  "both  parties  in  the  sale  of .  one— half  "of  cojnplainant 's  • 
peach  crpp,  complainant  and  0.  Comella,  "Inc. entered  into  a.  written 
contract",  which  "both  signed,  in  which  Cornelia  agreed  to  pay  .7.0  cents 
for  1-3/4'  inches  an'd  up  to  2  inches,  and  SO  cents  per  bushel  for  2 
inches  and  up  IT,  S.  "So,  1  peaches,  on  an  f.o.b.  basi.s.    Under  the 
contract,-  'Com'ella  deposited  $2,000  in  escrow  in  a  Manchester,  Georgia, 
bank,  complainant,  when  each  ca,r  was  shipped,  jto  .present.,  to  the  bank 
ah  original  bill,  of  lading,  '  together  with  a  E'eder^al- certificate  showing 
the  peaches  to  be  U,  S,  Ho,  1,  whereupon  the  bank  was  to'  pay  through 
Lancaster-Acker  Company  $100.. per  car,  and  Lancaster-Acker  Company 
to  draw  a- '  draft  on  Comella'  fof  th'e  balance  of  the  purchase  price..  Six 
Carloads,  Federally  inspectp'd  .an'd,  g'r.aded  U.  S,  No.  1,  were,  shipped 
from  Voodbury,  Georgia,  to'  Cl.eveJL.and,"  Ohio,  ajid  were  paid  for  in 
accordance  wi'th  contract  term's^, ', 

■    Beginning  on  July  25,  cdmplairiant  turned  over  to  The  .Laji'caster- 
Acker  Company  11  more  carloads,  Federally  inspected  and  graded  tJ.  S, 
No.  1.    Complainant  alleged  that  Cornelia  accepted  these  11  carloads 
but  accounted  for  them  op,*  a  commission,  basis;  that  he  did  not  authorize 
the.  h'andling  of,  the.  peach^js  on  a  commission.  53asis,  or,  aay  variation 
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'  in  the  terms  of '  the ^writtfen 'contract ;  and"  that 'Ijan"caster-i,ck"er 
,Company  ma(ie.  a  "fal$B/ and' misleading- statement  for  a  fra-ddulefit  ' purpose 
"in' advising' Cornelia  tha.t  the  sale  "was"  ift- 'effect  on  a  delivered'-, 
/basis  "and  that '''o'f  f-grade  _  shipinent#-'might'''be'' handled  "for"'  complainant  *  s 

account.     (ln''a' teie'gram  in  the  record,  dated/July.  My  'i'94i  .'-Lancaster- 
'./Acker  did  stat6'"tha,t  Cornelia  shouliti' ,ha:ndle''' any  '  Cars'  whi&h- f 'ailed 
"to  grade  U.  S.  Ub;"'!  a,t  destinati6;n'-'fSr- T66mplain'ant''s  'ac-count'i') 

Complainant  asked  for  payment  in  g,ccordance  with"  the*  wri't ten  contract. 

-Both  resp-ondents  filed  answers  admitting  there  wa«  a  written 
contract.    However,  The  Lanoaster-irAcker  Company  claimed  compla.inant 
knew  tha,t  the 'peaches'' were  to  gra^e  U;  S'.-Ho.  1  at  destination  and 
-that  complainant  agreed  to  .have,  of  f -grade,  shipments  .handled.,  for  his 
acccra.ht»~  Cornelia  contended  that  ,vh.eVs'-alfe''wa«'"-&nra' de 
and  tnat  complainant,  thrO'ugh  hia ''^a.^ent,-''a.ut'h'o%i-Sie<i' the  sale- of  off- 
gra-de  .shipments  for  his  account .  ^.  Comella^ s  notion  to  dismiss  the 
complaint  could  not  "be  sustained 'laS  its'  all-egatiotis  x^rere  sufficient 
%o  make  charges  agains.t  Cornelia  within  the  purview  of  the  Act. 

Depositi'dns  were  taken  of  witnesses  to  support  respondent's 
contentions  aiid  of  complainant  to  support  hi's  contention.  Since 
extrinsic  evidence' Seeking' to :  alter  the' terms  of  an  unamhiguoii^ 
written  contract  is ;  inadmissihle,  complainant's  ohjection  to  'evidence 
offered  hy;  one  witness'  was  sufficient  io  require  exclusion.- 

Rtllliigs  in^lud^^^in  Decision 

1,    The  written  contract  was  specific,  and  extrinsi'^.  &vxc\p^r>r>p. 

■  co'tiid  not*  t)'e  received  to  vary  the  terms,  of-'- thte  tTritt'e'n' iristrunente 
;femlth;'V.7l.iwr€^      '  2Z'  Oa.  App.-  ^96;,  99^-^.^i''  5^f  (l§i9;.'_ ;  ah  agrcc- 

■  ml.n'fes 'made' h'y  th'e  parties  were  'prGBum"e'd  t-o 'T?e  '- Written  into  the 

;  contract'.  '  McDew  v.  - H611ingswo rthi  1^  •'Oki'-  Ai>p. '  185;  '  S.s;.  246  (.1917) . 

'2.   .  Wh'en  complainant  d'0liVB're.,d''to;;  rfes^^  IJ'.,.  S.  H'o.'^l  _' 

'  peaches  at  shipping'"' po int ,' "'in"sui'ta"ble  shipping  con.dltl"on,  he  'ful- 
filled, his  contract.  ■  •  Vehlc^' Growers  Association,  y.  Scandurr'a'  S. 
Oalletta,  S-ai87,..  '  ']  ,'1'/''  /'  ■.'       '",  ' 

■'  3.  '..  The  Lancaster-Ack'er  'Cq  .  ,  having  /agreed  that  "Comella  handle 
the  cars'. tha:t  did  , hot', grade  U,  S.  No.  1  for  complainant's  account, 
without,  "autho'rity'  of*  complainant  and'  c<)'ntrh.ry  to'  the';  tfe'rmf  '  tf '.'the 
written  contract,'  fa.li'ed,  without  'reasonhis'le' ex'cu's.e',-  to^^ ^^^^  a  duty 

arising  out  of  the  transaction,  'and;  there'fore,  violated 'section  2 
of  the  .ik;t,.^  for  which  complainant  shoTold  "be  jswarded  reparation  with 
.' interest", .'.";,;'  '"'  V'/ /.'  ^-  .       l  "   ■       i  '   •-  . 

'  ■' '"^  '4,^  ;■  The  faiXur^  -Inc.'';^o  p&y'.'te  11  ca*rs  In' 

'.  accordance/ with; 'the' 't.'e^  written  co'ntr'act  cOnstitub  ed  a 

violation  of  'sc'c'ti'bn  2'  O'f  "th'o'  Act,'  fbr  which  complainant' 'ghoul'd  "be 
awarded  reparation  with  interest. 
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5,    0.  Conella,^  InQ» ,  in.  v.iolation  of  the.-written  contract, 
handled  the  cars  th^^t  did  not  grade  U«  S,  N'o.  1  at  destination  for 
complainant's  account,  therelsy  failing :  to  account  to  complainant 
for  the  contract  price  of  11  cars,  less  $1,200  paid  to  complainant 
"by.  the  "bank  out  of  the  escrow  money,  or  $2,121.60,  no  part  of  which 
had  "been  paid.    Complainant  was  awarded  that:  amount,  plus  interest, 
against  the  respondents,  . 


S-3079,  Decera"ber  20,  1943,  Docket  - 42S7;    (S.  ) 

MEXICAN  PRODUCE  COMPAKt-,_lHC^,_iroGAlES^  ARIZOUA  V-'.^CHICAGO^TOMAT^ 
COMPMY.^IICAGOI  ILLINOIS^  '      "  ' "  " 

•  •  Vifl.lation  ^har^e^:     failure  tO'  pay  for  carl6ad'of 
tomatoes-,  ' '  ■ 

Pri.ncii^aJ^';aoints_invol2ed-:    Burden  of  proof  on 
N-4  respondent  to  prove  its  allcgatio4s;  Bacterial 

D-4x  Soft  Rot  and  Phoma  Rot  are  not  caused  "by  chilling. 

Order:     Complainsjit  av/arded  $475.18,  plus  interest, 
publication  of  facts;  Counter complaint  dismissed, 
Reconsi.d_erMi.on;    Petition  filed  and  lat or  dismissed; 
••■        •       •  'facts  not  to  be  puhlished, 

■      Outline  of ^Pactg.  ' 

On  February  28,  1942  complainant  sold  to  respondent  at 
Chicago,  Illinois  through  a  "broker,  a  carload  of  tomatoes,  which 
was  shipped  from  Haranjo,  Sinaloa,  Mexico  to  Chicago,,  for- $1474. 50, 
less  freight  and  duty  charges  of  $999;32;  or  $475.18  net ,  for 
which  complainant  seeks  reparation.  . 

Respond.ont,  in  its  ah^wer,  admitted  ^h^  purchase  and  acceptance 
•of  the  tomatoes,  but  alleged  that  it  accept ed^theiii  subject  to 
coraplainajit' s- guarantee  that  they  would  not  deteriorate  because  the 
car  was  iced,  and  that  the  tomatoes  did  not  meet  the . requirements 
of  this  guarantee.    Respondent  stated  that  it  'haftdl-ed'  the  shipment 
for  complainant  *  s  account-  and  denied  £>jiy  indebtedness  for  the" 
purchase  price.    With  its  answer  respond  on  t  filed  a  cross  complaint' 
stating  that  the  chilling- ^f  the  tomatoes  brSught  about  a  Phoma 
Rot  and  Bacterial  Soft  Rot,,  and  that  .respondent  has  been  damaged 
in  the  sum  of  $594^95,  the  alleged  •l&s'fiv  on  the  resale  of  the 
tomato  es. 

Although  in  a' letter  dated  August  l4,v  1943,  the  parties  were  given 
an  opportunity  to  do  so,  they  inade  no^objc'ctlcn "to  official  notice 
which  was.  taJccn  of  "  the  V,  S.  'Departncnt  •  of  Agriculture  Miscellaneous 
Publieation-ITo,  121,  entitled  "Market  Diseases  'Of.  Fruits  and  Teget able 
Tomatoes,  f.cppers.  Eggplants,'^    and  the  data  contained  therein 
relative  to  Bacterial  Soft  Rot  and  Phoma  Rot» 
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■ '  •'    ■  ■  H.u3.i4;g?  -'iiicli^dedL''i^  Decision  - 

1.  'Th^j 'tonatoes  ^didinot' "b't-eak 'dG^Arn..  from  clillling.  The 
'"burden  of  proof  .  rested  . upQii'-rcsjiondent  to  .-prove,  ."by  a-preponderance 
of  the- 6Videiiee,\the  .ftll'eg^.tlorts -i^iade- iii  its  answer 'and  ' count or- 
conpIaiati-^'  -Iherefore,;' th-e'"!TDurdeii.. of 'proof 'I'lras-  upon  respondent  to 
show  that  the  tomatoes  were  damaged* due  to  chilling,  and  therefore 
not  within  the  requirements  of .the  guarantee;  hut  respondent  failed 
to , present,,. aGy.,cvid.en.c.o  which  would  .su-stjiin.  the,  ;burd.en*..  „.  ... 

2.  Respondent '  ?-.^fa,ilure  to  pay 'th^  ■purchase,  price  of "  tha 
tomatoes,  in  accordance  with  its  contract,  constituted  a  viola,tion 

■:of  section' 2, of, "the  act. ».,  and  (3Qmplain''gnt:;wfis  awerded  $475...18, 
plus  interest,      *  .-■  ;  . 

•    3-,    It  was  concluded I'.frQm 'the  data,' in  the  "U".  S,  D.  A,  Mis- 
cellaneous Puhlication  No.  12l:  that . Bacterial  Soft  Rot  and  Phoma 
Rot  are  not  caus.ed  hy  chill.ing.    Respondent '  s  ,  countercomplaint 
was  dismiSjSed,      ■  ;  ■ '  : 

■:•  ■     y  '■   ..  :  ■  Bc£®Ilsid^ration;-.  ,  .- 

.        Petition  for  reconsideration :  was  filed  January  7,  1943. 
Order  stayed  "by  Supplemfntal  Order  dated  January  12,  1943.  Pro- 
ceeding dismissed  hy  order  June  15,  1944,  upon  request  of  parties 
who  reported  case  had  he  en  settled.    Uo  puhlication  required  "by 
order  dated  July  18,  1944.' 


■.■S«308ll  Decem"ber;27:Y^J^fe?  PQcket-.3416.r.  :.(S,.P>)_v\;  ,  .-^  . 

Rei.    ZJiilip_^B'l^iiiij^Bj:o£kljn,_.M'^  ^•_fo.r_a_li.Ciin^e_to.  e.n£a.g9_as.  a 
,  i£ho l^s  al^ - . deiil  e.r_,in..  t.h^;  iiandJ^i ng__o  f  f  r.e  sjb;-  f  ?:£:iiiSu.P»Ed^f xe  s.h_ 

veeet ahli2.s_in  int.ex-et aie_c^mmerc e.  unde£-.  t;hj},  Pej3;isha.ile^i\^rl culjtur.al 
^oramo.di.t4iCs.  ^cjt . .  .  ...  ■  .•    :•.!:...:.• .  ■ 

-  ..;->.  ;    '      ..  £rinci.2.al;.,ppiHt  JjivoJ-ve^^      Appl.i cant;,'- has;  hot: 

.  ;  .  deffloo^et rated  fitness,  t  a 
^  wholesale  deal^;y,»  -: 

• ..  ..  .   •„  J  .  .P_rder:  ■  App.lic$v$io-n  for.'  lic.(>hse : dehi cd.' ■  ;. :  . 

.  ;  Outline  of  FfiCtg  .    .     .  - 

On  May  20,  1943,  Philip  Duhlin,  Brooklyn,  New  York,  filed 
.an,,applica,tion  .  da'bed'May  12,;  1943,  for.  a.  license  .tO  .Engage,  as  a 
wholesale  dealer-vin;;  the- handling  , of,  fre.sh  f ruit.$...an'.d  fresh- 
.y,eg^t9M,..gs-...in •  inter state-.^-cojnnierpi0  fi'.S  requ'ire.d'..^y'  tfee-llttfea-sing 
pjoyisions  .  .of  the  Ppri 5he.ii3,;0- 4s.rl.p|j3..tur .: poi^n'd d.i tie s- ■  Act'*  I  A 
.previous-  application  for.  a- lilScjise.  w.a-s-  f  il.ed  hy  'the.,  applicant 
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on  June  23,  1939,  for  authority  to.  engage  in  the  business  of  a 
connission  ncr chant ,  dealer:,,  ,.br  broker,  "qiider  the.  han-e  of  Dublin 
Potato  Exchange.  'A  lic^inse' .wf\s^deniG,d'  "by  brder  of'  vhe  Assistant 
Secretary  of  Agriculture  dated  March ,'29,  ,1940,  3-2321,  "because 
of  practices  engaged  in  by  the)applicpnt  which  are  -nrohibited  by 
and  in  violation  of  the  acti 

Euling_iniCluded  inJDe.ci.sion 

Investigation  nade  'after  the  filing  of  the  present  application 
showed  that  the  applicant,  has  not  denonstrated  his  fitness  to 
engage  in  the  business  of  a  wholesale  dealer,  and  it  was  concluded 
that  a  license  should  be  denied,  and  the  application  herein  was 
. disnissed. 


.S-5088,  February  3,  1944,  Docket  4321:     (S,  P.) 
ln__reJ    ^»  -^2.  ^elso^  ^  Son,  Altoona,  Pennsylvania 

Ouiline  of„5'^ci§.  • 

Disciplina;ry  proceedings  under  the  act  against  the  respondent 
were  instituted  by  a  complaint  dated  November  9,  .  1943,   ..  igned  "h;/ 
the  Acting  Chief ,  Pruit  &  Vegetable  Branch,  Pood  Distribution 
Administration  (now  the  Office  of  Distribution),  involving  the  M^e 
in  March,  June  and  July  1943,  by,  respondent  in  interstate  commcx-ce, 
of  produce  on  consignment,  and  the  alleged"  sale  in  Aiigust  1943 
of  a  c8.r.of  oranges  in  interstate  commerce^     Capies  of  the  complaint 
were  served  on  respondent  on  November  13,  1943.     On  December  23, 
1943  the  complainant  requested  that  the  complaint  be  dismissed  because 
of  insufficient  evidence. 

Order  includ.ed_in  Decis.io,n 

The  complaint  was  ordered  dismissed  effective  February  23,  1944, 


S-3094,  March  2,  1944,  Docket  4288  (S.' P.) 

Jj\p  mrai^  OTTON_HARBOE,_MICHIGAN  v._RI?ERSIDE..PRUlT_EXCHMGB, 
EIYB|siDE,_I'(fCHIGM.  v- 

Vio.1  at  ion  .'charged;    Failure  to  deliver  a  truckload 
of  peaches  complying  with  contract  specifications. 

Principal  point  involved;     In  absence  of  allegation 
and  evidence  that  respondent  knev  fruit  was  being 
purchased  for  resale  in  Duluth,  recovery  on  ground 
that  fruit  was  not  in  suitable  shipping  condition 
was  not  available. 
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Ord'eri"    •dompiaint'  disnissed.'  .  .     .  . 
■  ^  Outline  of.  Tacts' 

On  A\igust  30,  1942  respondent,  through  its  agent,  '"sold  to 
complainant  420  "bushels  Of  U.  S.  No.'-  1  EllDcrta  peaches,  free  from  , 
Bro^Ti  Rot,-  at  $2.35  per  "bushel  f.o.b.  Riverside,  Michigan.  They 
were  loaded  at  respondent  •  s  packing ,jJl ant  at  ,=E.iverside  on  the  same 
day.    Without  inspecting  the  fruit  •(.;and 'never'  securing  Federal 
inspection),  .complainant  resold -.the  peaches  at  $2.85  per  'oushel 
delivered  at  Duluthj  Minn.,  invoicing  the  shipment' aS "420  "bushels 
of  ■  Eltertas.    Delivery  "by  truck  was '  made  at.^Ihilulih  ,  on  August  31, 
and  complainant  paid  to  respondent  the  purchase  price  and  paid  the 
transportation  cost  of  50;^  per  iDush&l.     Oh  the  date  of  delivery 
the  peaches  were  inspected  "by  the  Duluth  "buyer,  at  which  time  some 
of  the  78  "bushels  marked  "Eale"  were.'  affected  "by  Broiv-n  Rot,  "but  thd 
evidence  did  not  disclose  to  v/hat '  ext ent .    The  "buyer  notified 
complainant  on  August  31  of  the  condition  of  the  peaches  marked 
"Hale"  and  that  the  EllDcrtas  showed  some  Brovm  Rot,  and  complain^t' 
transmitted  the  information  to.,- respondent  on  the  same  day.  Com- 
plainant reduced  the  invoice  price  to  th©  D-ul-uth  .purchaser  50^  per 
"bushel  on  342  "bushels  of  El."b,ertas  and,  in  accordance  with  his 
authorization,  78  "bushels 'marked  "Hale"  were  dumped  without  securing 
a  dump  certificate.     Comp.la;inan.t  asked  for  $2.85  per  "bushel  for  the 
78  "bushels  which  were  dumjied,  aiid  50^  per  "bushel  on  .  the  other  342 
"bushBls.  .    :  .  '/    '    '  _  ' " ..  .  ; 

Respondent '  s  manager  stated,  and 'His  statements  were  corro"bo-  ■ 
rated  "by  those  of  the -selling  agent,;'that  83  "bushels  6f  Hale  peaches 
were  included  in  the.  shipment  at  the  direction  of  the  agent  "because 
the  agent  considered  them  "better  than  El"berta  peaches,  and  that 
it  was  not  knov.Ti  unti^ ;  the  following  day  that  they  were  nffected' 
with  Brown  Rot» 

The  amount  of  damages  claimed,  did. not  exceed  $500  and  evidence 
was  submitted  in  accordance  with  th'e"'s"hortened  procedure  in  lieu 
of  an  oral  hearing. 

The  record  contained  little  information  concerning  the  necessity 
for  dumping  the  78  "bushels  marked  "Hale."    The  exact  date  of  dumping 
Was  not  disclosed,  nor  was  it  shown,  how  the  peaches  were  cared  for 
from  the  date  of  arrival  to  the'  date  o'f  dumping,    Letters  written 
"by  the  ..Duluth  purchaser  on- .the,  date  of  arrival,,  camplaining  as  to 
condition,'  and  on'Beptem"be"r "9,  stating"' that  the  Hales  we're  so  ^oot 
that  even  with  careful  repacking  none  were  sold,  'ihdf eating  that' 
the  peaches  were  net  dumped  until -some  date,  su'bseq^uent.  to  Septem"ber 
9.,  There  was  no  evidence . of  .the  market  value  of  peafihes  if  they 
had  "been  , of  the  grade  warranted,  except  the  sale  price.     There  was 
no  evidence  of  the  market  value  of-' the  peaches .  actually  delivered. 
There  was  no •  record., of  resale  made  at  Duluth  so  as 'to  "bring  the 
proof  of  damages  within  the .  recognized  m.ethods  of  proof.    As  to 
the  claimed  loss  of  50^  per  bushel  on  the  Elbertas,  complainant's 
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explanation  was  that  the  Duluth  purchaser  deducted  that  amount 
from  the  price,  which,  ,  of  course,  was  not  proof  of  the  raarket 
value  of  the  inferior  Elherta  peaches,  as  alleged  in  the  complaint. 

. Rul iiis.^i.n.cluded  i.n_D^cisi.on 

Since  there  wis  no  allegation  in  the  complaint,  and  no 
evidence  to  the  effect  that  at  the  time  of  purchase  respondent  was 
informed,  or  otheiwise  knew,  that  the  peaches  were  heing  purchased 
for  delivery  "by  tr.'uck  to  a  purchaser  in  Duluth,  for  resale  there, 
recovery  on  the  ground  that  the  peaches  were:' not  in  sui talkie 
shipping  conditir-n  for  such  purpose,  was  not  available  to  complainant. 
The  complaint  wa5  dismissed. 


  i  .      .■  ■ 

S-3095,_  March  2,  1944,  Docket  4289:     (S.  P,) 

KiEDOH^KY  PRODUCE  COj^,_?OIlT  liAgDEED AliB ,  FLA.  v.  ¥ILL1E_ERADEN 

■:        ZiO-l^tion  c,hp.r£ed;    Eailure-  to  pay  the  agreed  purchase 

price  for  pea.ches  and  the  huying  "brokerage  for 
V  their  purchase,     ,     ■;  !  .'■■ 

5jri.n^i£al  EOi,nt.  i.nvoiv^d;     Complainejat  not  entitled 
B-6  to  "brokerage  on  second  shipment  since  it  failed  to 

'^'^  ■  prove  second  shipment  was  ordered. 

Order;    Complaxnt  dismissed. 

Outline  of_J'acts. 

Complainant  claimed  that  on  August  21,  ' 1942  "by  oral  "contract 
-with  respondents  he  purchased  for  .-respondents'  account  a  truck- 
load  of  405  "bushels  of. peaches,  the  purchase  price. of  which  paid 
"by  him,  including  complainant's  "brokerage  of  10(p  per  "bushel, 
was  $867;  that  respondents  accepted  the  peaches  and  paid  $581.40, 
leaving  an  unpaid  balance  of  $285.60;  .that ; on .August  22,  pursuant 
to  a  contract  with  respondents,  complainant  purchased  for  respondents' 
account 'a  truckload  of  408-,."b-ashels  of -peaches,  for  which  respondents 
refused  payment  to  the  seller  "because  the  fruit  was  not  acceptable, 
and  that  respondents  failed  to  pay  complainant  his- "brokerage  of 
$40.80,  making  the  total, -suiii  of  $326.40  due  and' owing  from  respondents. 

Respondents  denied  entering  into  any  contract  with  complainant 
for  the  purchase  of  the  408  "bushels .  of  peaches  comprising,  the  ;second 
load.     They  admitted  the  purchase  of  365  hushels  at  $1.50  per  hushel, 
plus  10^  per  hushel  for  brokerage,  hutV alleged  that  complainant 
made  an  error  in  computation,  charging.. dou"ble  "brokerage,  and  thpt  the 
total  ajnount  owing  for  the  peaches..was  $830.50  instead  of  $86.7;  and 
that  respondents  paid  complainant  as  follows:,,   "by  'che,ck  of  Sep.temher  5, 
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1943  $504,10,  paid  storage  6n_  the  secoiid  shipment  of  peaches  for 
complainant  in  the  sum'df  $40.50  and  cartage  on  the  second  shipment 
in  the  sum  of  $285.60.    Respqndents  contended  that  complainant, 
"by  accepting"  fho"check--which 'was-  accompanied  "by  an  invoice  showing 
the  credits,  was  estopped  from  denying  the  correctness  of  the 
invoide.. '  v'  * 

.  .-,         .-i...    .-    Riilirijgs  inclnditd  In  Sfecisian 

...  r.  ■  .p'ji,  August  22,  1942  complainant,  without  authorization 
from  respondent,  purchased  the  408'''b'tLshels  of  peaches  in  question, 
and  "billed  respondent  for  the  purchase  price  of  the  peaches  plus 
10^  per  "bushel  hrokerage,  a  total  of  $508o40<.     Complainant  failed 
to  SUB  tain  the  "burden  of  proving  that- respondents  ordered,  this 
shipment  and  respondents  were  therefore  not  lia"ble  to  the  complainant 
for  "brokerage  on  'this  shipment/ •  •      '  ■ 

2.  Respondent  pai-d"  in  full  •fo-r;  the  lot  of  peaches  purchased 
on  August  21.  They  had  a  right  to'  deduct  the  expenses ,  incurred 
on  the, shipment  which  was  not  ordered  and  the  check  for  $504,10 
.submitted  'iii.  full  payment  te-pte^&nt'-eS.  ihe--'purehas e  price  of  the 
first  shipment,  ■  $830. 50,  less  Credits  for  eixpcnses  v/hich  respondents 
^incurred  for  complainant  incident  to  -the -shipment  which  was  not 
ordered.'  ','"'■  ...  ' ".' "'  ■ 


S-3098,  March  17,  1944,  Pocket „4339  (S.  P.) 

,  I1T_EE:_  LUBER  &  IINKELSTEIN,_PHILj^MiPHlA,_PA. 

.    ;  .    Vio.lati.on  c.har.£ed:     Pailure  to  keep  proper  records. 

'  Principal  -^oint  involved:     Interests  •  of  proper  enforce- 
ment"'of'"  ?.ct  did  not ■ require  entering  of  formal 

•  '      Order;  "'tJomplaint' dismissed, 

.  ,„  Outline  of  Pacts 

D'iS'.ciplinary '  complfuht-. was  filed  under  the'  Act'  on  January  28, 
1944,  charging  that  respondent's  accounts,  records  and -memoranda 
did  nat,  fully  and,, correctly  disclose  all  transactions  involved 
in  its  .."business..    'Ayprchearlng.  conference  was  held  on  March  1,  1944. 
Respondent  adm.it.ted  the  charge  was  true,  waiy6d -a  ■'hearing*  and 
authorized. ..the. ¥ar  Pood  Administrator  to  '"make ''and'-enter  findings  of 
fact  in  co'n,f.ofm!ity 'with  the.  admission.   -'However,  complainant  filed 
a  request  ,  on  ,March.'.'6,"1944',:  asking  that  t'he '-complaint  "be  dismissed 
since  the  'keeping '..of. 'def^ctiv.-;  records  :wa;s'  "believed  to  "be  '  due  merely 
to  inadvertence,  and  since  at' the  prehearing  conf'crehce  respondent 
promised  that  it  would  thereafter  adhere  strictly  to  the  require- 
ments of  the  Act  and  Regulations,    Complainant  expressed  the  "belief 
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that  the  interests  of  proper  enforcement  of  the  act  do  not  require 
that  there  he  entered  against  reepondent  a  formal  order  imposing 
a  penalty* 

Baling, ^included  in_D^ci.sion 
The  complaint  was  dismissed. 


S-3100,  March  20,  1944,  Dock-et  41 48^ 

Se?.  _Siai.  BrothexSj,  _Cle.ve.land,_Ohio.,_Resp.ondent,s_. 

Disciplinary  proceedings  under  the  Act  were  instituted  hy 
complaint  issued  April  27,  1942,  against  Rini  Brothers,  Cleveland, 
Ohio'.    An  axaminer' s  report  was  issued  on  Septemher  9,  1942,  after 
which  further  action  was  postponed  pending  court  action  on  the 
appeal  of  the  decision  in  Pacific  Coast  Fruit  Distrihutors,  Inc*  v. 
Rini  Brothers,  a  reparation  proceeding  involving  the  same  transaction. 
On  March  10,  1944,  in  view  of  newly  discovered  evidence  and  respondents 
request  for  dismissal,  the  Office  of  Distrihution  moved  to  withdraw 
the  complaint  and  dismiss  the  proceeding. 

Ruling^^fi.cl.^4e4  in__Decisi.ori 

The  proceeding  was  dismissed,  effective  April  9,  1944,  hut  the 
complaint  is  to  remain  as  part  of  the  .record. 


S-3112,  May  4,  1944,  Docket  4285.:     (S.  P,,) 

STIIDER__fclT_CO,j.  ¥ATraA,  JCANSAS  v._KOTETH_PRIliGLBj.  WipiTA,  JCAFSAS 

Violation  c.har£ed:    Failure  to  pay  an  amount  due  on 

the  purchase  price  of  a  truckload  of  tomatoes, 
•Princ.iEal,  ;ooi.nt.s_invo.lvedi;    Burden  of  proving  sale  to 
^-4  respondent  was  on  complainant-;  when  contract  is 

F-17  uncertain  resort  is  had  to  the  circumstances. 

Order:  Complainant  awarded  $101. 

Ovitl in^  of  I'acts, 

On  August  6,  1942,  complainant  conversed  with  respondent  hy 
telephone  concerning  the  disposition  of  a  truckload  of  728  haskets 
of  tomatoes,  which  had  heen  shipped  from  the  vicinity 'o-f 'Independence., 
Mo.    When  the  truck  rrrived  shortly  thereafter-  at  res:pondent ' s 
place  of  "business  in  T'tcaita.,  Kansas,  he  received  the' tomatoes  and 
advanced  to  complainant's  tvnck  driver  $100.,    He  sold  the  tomatges 
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■'khd^  realized  the  stun  of  $201,  offering  to.  complainant  $101,  which 
was  refused.     Complainant  cla.imed  ths,t  respondent  purchased  the 
tomatoes  at  $1.05  per  "basket  deXivered;  that  the  tomatoes  were  in 
good  condition  when" shipped  and  respondent  accepted  them  without 
ohjection;  that  several  days  later  when  complaint  was  made  as  to 
the  condition  it  allowed  a  red-uction  of  5^  per  haeket;  and  that 
there  remained  due  and  owing  from;  respondent  $528,  ■ 

Respondent  contended  that  the  tomatoes  had  originally  iDeen 
shipped  to  another  firm  in,'Vichi-ta-  and  rejected  "because  .of  defective 
quality;  that  complainant  requested  him  over  the  telephone  to  sell 
the  tomatoes  then  en  route  for  $1  per  "basket;  tiiat""he,.g^(^e,  "bhe 
truck  driver  $100  to  get  some  salt' at  Hutchinson,  Kans.,  as  com- 
plainant requested  him  to  do;  and  that  he.  could  sell  only  a  few 
"baskets,  so,  after  repacking,  he  sold  the  remainder  ."in  the  surrounding 
territory*,  •  -  , 

An  oral  hearing  was  waived.    Besponden-t  su"bmitted.  two  s.ffidavits 
'in  support  of  his  answer.    Three  exhi'bits  attaxhed  to  the  complaint 
were  the  only  written  evidence  of  the  contract.    One  appeared  to  "be 
an  invoice  written  "by  complainant  - and  directed  to  -  respondent ,  stating 
the  num"ber  of  "baskets.y  the  total  price,  and  a  notation  "Please  send 
check  with  driver"  and  "also  for  last  load  Please."    It  was  not 
shown  that  this  invoice  ever  came  to  the  attention  of  respondent. 
One  was  a  car'bon  copy  of  a  receipt,  apparently  given  to  the  truck 
driver  for  complainant,  which  stated,  "728  "basket  Tomatoes,  Paid 
$100  cash.    Dutch^Pr ingle."    The;  third  was  a  v;irc  dated  August  29, 
1942,  sent  to  complainant  "by  Dutch  Pringle  stating  "Balance  on  tomatoes 
is  $101,    Will  mail  check."        .  .    .._ 

R-ulinga,  i.n.jclud^d_in  Decision. 

■  -' _  -  ■  Iv  -Although  respondent  did  not.  hold  a  license  a.t  the  time 
'of  the  transaction  under  consideration,  as  required  "by  the  pro- 
visions of  the  Act,  he  w^is.  sulDjest  to  license.  .  " 

2.     Respondent  agreed  to  sell  the  tomatoes  for  the  account 
of  the  complainant:.-  •  The  turden  of  proving  that  the  tom.atoes  were 
sold  to  respondent  was  upon  complainant.    The  fact-  that  respondent 
paid  $100  to  the  driver  af  the  time  of  delivery  could  not  "be 
decisive  as  it  is'  a  common  practice  for  a  selling  agent  to  advance 
to  the  seller  a  part  of  the- anticipated  proceeds  of  sale.    Inhere  the 
contract  is  uncertain  and  disputed,  resort  must  "be  had  to  the 
situation  of  the  parties  and  circ-umstances  under 'which  :thc  contract 
Was  made.    Respondent  stated  that  he  had  handled  several  other  loads 
for  complainant.     Complainant  admitted  that  respondent  handled  a 
truckload  for-  complainant  a  short  tine  prior  to  the  one  in  question. 
Those  prior  transactions  had,  at  the  least,  the  tendency  to  support 
the  conclusion  that  the  parties  had  s^grcecC  on  this  occasion  for 
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respondent  to  handle  the  tonatoes  on  a  consignment' .-3?asis»  As 
respondent  did  not  see  fit  to  claim  hi;S  coinmrission  .or  expenses  in 
selling,  none  was  allowed.    Complainant  was  awarded  the  "balance  of 
the  proceeds  realized  from  sale  of  the  tomatoes,  $101:,- 


S~3115,  May  27,  1944,.  Docket  4303;,   (S.  P.)  .  .   .,,  . 

A,lJi  TEBBE  &  S0IS_C0.4..  COTmiLA,  _TEXAS_.Vj.  G1JLF_TOJTABLE_&_OT 

.   Vio.l^tioi3L- ch5,r£ed;    Tailure  to  deliver  a  carload  of  •. 
tomatoes  in  complianpe  with  contract  specifications. 
Prlnci;£al  BOi^ls_inyolved;;  Warranty  of  suitahle  shipping 
*^         .  condition  may  arise  "by  use  of  torms  "f.oJD,"  or  "suitahl 
D-4  shipping  condition";     seller,  does  not  assume  res-r 

i'T.46  ponsibility  for  lack;  of  suitable  shipping  condiilen 

"beyond  specified  destination. 
Ordexs    Complaint  dismissed, 

i'  Outline  of  I'a.cts;      .   : ,;  ,  ■:  ^   j  f  . 

On  Hovem"ber  13,  1941,  com.plainant  purchased  from  respondent, 
at  $1,50  per  lug  for.U,  S.  Ho,  2  and  7x7  size  and  at  $2.25.  for  the 
"balance,  or  $1327*50  f, p. "b.,  625  lugs  of  tomatoes  then  "being  loaded 
at  Weslaco,  Texas,  ,  •CompJ.ainant  did;-not  see  and  inspect  the  tomatoes, 
"but  relied  upon  respondent's  representations  that  they, would  he 
officially  inspected  gnd  the  car  would  contain  a'bout  equal  amounts 
of  size  6x6  and  larger,  standard  pack,  and  5x7  straight  pack, 
not  to  exceed.  15^  to  "be  U, .  S,  Ho.  2,  sizes  6x6  and  6x7,  and.  • 
approximately  15  lugs  of  U.-.S,  Ho.  -l;  ; size  7x7,  all  except  grade 
U.  S,  Ho.  2  to  "be  85^  TJ,  S,,  Ho,,  ;l  .or  "better*    The  cax  was  consigned  , 
to  complainant  at  St.  iouis,  Mo,,  and  while  in  transit  complainsint 
made  a  joint  account  agreement  , with  a  ^^ew  York  City,  firm  for 
resale  at  that  point,  and  diverted  the  car  from  St<  Jjouis.    It  ar- 
rived at  Hew  Tork  on  :or  ahoufc  Hov,  23..-  On  Hov.  26,  complainant 
was  notified  that,  due  to  poor  quality^  ,onl-y  i65  lugs  .were  sold,' 
Complainant  released  the  Hew  York  fi,i?m  .from  the  joint  account  deiil 
and  had.,  the  .remaining  460  lugs  reloaded  and  ^shipped  to  Baltimore, 
Md, where 't,hey' were  sold  on  and  "between  .Dec em"ber  4  and  11  for 
gross  proceeds  of  $429,  or  for  $296,63  net.'  .  The  165  Xugs  were  sold 
for  $237;25,  while  esroe nses  .total>A.-i'4P5, 64 ,  (f rel  $357,52; 
cartage,  $43,75;  sorting,.  $4,.37) ,.  .makin,g  ri.etr  prpce.eds  for  the  car 
$128,24.    Co.mpiainant  claimed  the  tomatoes,  were  not  in  suitable 
shipping'  conditio^  .o,r  ^of  the  kind,  grade  and  quality  specified  in 
the  c.ontract,  and  asked  for  damages  -Ui  the  .amount  of  the  difference 
"betwe.'cn  the  contract  price,  $1327 .'50.,. -and,  net  proceeds. -of  resale, 
$128„2.4,'  or  .$ll9,9.26. 
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Conrpla,inant  f-ile.d.  a:  waiver  of  fornal  hearingV-  '  I^espon'dent 
waived;  i^earing      .-faliiHg:  to  request  one.  :  ; 

J'ederal.  ixisp.0;ct.io.n  at  Weslacd  on  Nov.  14'  fixed  th'e  grade  of  the 
Gvlf  "brand  (535  lugs)  as  approximately  85^  U,  S.  Ho.  1,  and  the 
Gold  Rin  'brejid  (90  lugs)  as  U.  S.  No.  2  grade,   

R.P.I. A.  certificate  pf  i'nspectibn  liIo.v'.''23.,  at  Pier '22-,  ITev;-    •  ■■ 
York  City,  certified  averages  of  3.5  soft  ripe,  30.5  firn  ripe, 
29.5:  turning,  and_.;the  'haljance  gr&^h  except  .f QT-'dnDcay.  'Averages'- 
of  defects  were!    14.5  light  shoulder  scars,>.and:, ekin  ;.checks.;'     ■  • 
20.5^  growth  cracks  and  shoulcier  scars;  2.5^  puffy;  and  10^  affected 
"by  decay  of  various  types  and  stages.  :.R.P;  I-'.A.. '  ceirtificate  of 
inspection,  at  Baltinore.  on  .iDec.  1,  showed  averages  of  5^  ripe  and 
,  soft i -33^;  ripe  and  generally  firn,  33^' turning,.' and  8^  nature  green. 
An.  average  of  .21^' were  affected  by  decay,"  consisting  of  Phona.  Rot 
and  spotted  soft  decay.  • "        '  . 

Raling_s  included  in , Decision. 

1.    The  shipping  point  inspection  certificate  showed  that  the 
tonatoes  at  the  tine  of  sale  aiid  shipinent'  net  the  kind,  grade  and 
quality  specif ica.tions  of  the  contract, 

^.'  j-2*,  '-;A;-;previous;. decision' pointed'- out  that  .warranty  of  suitaMe" 
shipping- -condition  nay -arise'  as  pji  express  contractual  provision^ 
_whgn-.t-he  t^uyer- and.  seller  .enploy  the  torn  "suit aisle  shipping  e6n~ 
dition,-"-or  by  the  mere  uae.'dfjthe  tern  "f;o.b.''^  in 'connection- with 
the -neaning  given  by  the -ifegulation,  and  nay  arise  as-  an-inplied 
warranty;  when  .the  ,  seller '-has  -knO'Wledge  that  the  produce  is -purchased 
for  the  particular  purpose /.of  .'transportation  to  a  given  point  by  the 
purchaser,  and.  the  buye'r.rrelies  .upon  -the  seller -^to  exercis-e  skill'- 
ajad,  judgnent  in  selectiing  the  produce  .which  will  -serve  the  purpose- 
without  .abnomal :  deterioration  during  '  transit '^f  yon  loading-  poi-nis"  '' 
to  destination.'..  This  sale  was.'  f.o.b.'  Weslacoi;. --Texas ,  and  -the 
designated  .destijia^tion  was  -St.  Ij<juis,  ,Mov.    While  conplainant  cl?-ined 
that  the  shipnent  .Was  .consigned •  to  .that  destination  nerely  -as  a- 
diversion  po,int,.-;.th©  evidence  4id  .."not  show  that  ;- respondent -was  ■  ■ 
inf-Q.rned  that  ;C0:nplainant  intended:  tbt  .divert  the"  car  to  Hew '-Yd-rk  City , 
and  then.i-tp  .B;al;%ii9Qr.^,-,?'  or  to.  any  ot{h-er  .point  beyond  'St.  Louis,  --'It 
is  possible.  ,TespoQdent',kn.,e.C  that -conplainant  was  a  deale-r,  -and' that  - 
as  .•such.  d.eale^' ,he;.nlglaS;:  ba  Texpejsted  ' to  the  shipncnt'--to  one 

or  mo  re  ■  na,r.k©t,s  .T^jeyond-  St..  "I^ouis,  .'■•However,-  t-he  re  was--fto  'positive  ■  ■ 
evidence.  ;.0)f -such  .J^jaoxirledge.,:  •Mo.'rP!ove.r','."-.e.VGn  -if-'Siich  knOwi-cdge  -on' "• 
the  part  .0:f-.  r;espondent-  v;as  establashed',  -'the"  rcgula:t-ion 'contenplates 
that  the  -Beller:  do:e5'.:-rjot  assune-/the  i^'spohS-iMll-ty  for -lack  of- 
s-uitable  shipping;  .candition , in  a  co.nnodity  which 'noves'  to  a'hy 'des- 
tination other  than:. ,. the  destination,  ■'specif.ied  in  'th&  contract  of 
sale.    It  is  believed  that  such  linitation  under  tbe  -regulation- • 
reflects  its  original  purpose.    The  complaint  v;as  dismissed. 
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J.  Ej^  NELSON_&_SON^  ALTOOUA,  VA,_Vj^  TIffl  CEA^^  jP£ATE_CO.;_j_  CHICAGO., 
IlL       ""'^  r  '        -  ----- 

Vi_2,l?),ti,on  charged:    Failure  to.  deliver  a  carload  of 
grapes  in  accordajjce  with  contract  specifications* 
Princi;aal  2ioi.nt.s_i4V2jlzei.*    3urden  of  proof  on  con- 
plainant  to  establish  alleged  nisrepresentation; 
K-4  ;  in  f.o.lD,  purchase  "buyer  is  .  liable  under"  ordinary 

P-13  -conditions  for.- purchase  price- regardless  of  conditian 

3'-43  ,  of  goods  at  destination,  , 

Order;    Complaint  dismissed* 

Oufel 3j.ne  of,  ?acts.   '  ■  ' 

On  November  30,  1942,  complainant  purchased  from ■ respondent 
a  carload  of  1099  lugs  of  grapes  at  $2  per.^lug,  or  a  total  of 
$2198,  ^,0.13.  Exeter,  Calif.;,  the  shipping  poth't,  ori  the  terms 
OhlcagSl  acceptance,  . subject  ..to  Q-overnment-  inspection.    Inspection  was 
made  at  Chicago  and  relayed  to-  complainant." '  PursuaJat- 'to  c 
requeste  on  Dec.  2,  the  car  was  held  in  Chicago 'untli  Dfec.  3  and 
then  diverted  to  Pittsburgh,  Pa.,  where  it , arrived  Dec.  7,  at  which 
time  the  grapes  were  in  a  deteriorated  condition  as  shown  by  G-overn- 
ment  injspection  certificate*    On  Dec*  10  ph.d  11,  complainant  made 
resale  ^t-  public  auctioii  in,. Pittsburgh  at;."a  Ipss  of  $1064.74,  for 
which  'ambunV  awaafd--  was  .sought,  on  the_  ground  'that  the  grapes  failed 
to  meet,;- contract  terms;  and' specifications' and  that  respondent  made 
false  rep  re  son  tat  ions  a,-s  to  color  and' quality,  date  of  arrival  at 
Chicago  and  the  number  of  lugs  of- -each  brand*, 

Respondent  claimed;  coi^pljainajit  purchased  a  carload  of  1099  lugs 
of  Emper«r««    Honpondent  relied  on'  an  exhibit-  'introduced  by  com- 
pla,inant  as  represen.tf ng/ the  terms  of  the  contract,  which  set  out 
the  specifications  as  alleged  by  respondent,  and  denied  misrepresenta- 
t'io'n.  ■  ■'  '.  •    -,    ■     .  ,  ; 

Copies  of  -  th.-e  report,  of, .  investigation  were  servci^.  complainant 
afid' respond-ent  on  J.uly  12^  1,^^43.    Oral  hearing  was  waived  by  the 
parties  and  the  evid*eJ3^ce  was -submitted  in  writing,;';    '  ;  ' 

Rtd^ingtt^,  ingluded.  _in . Decision.  ' 

1*    The -'i/nspec-tion  .ipade .  at  Chicago  showed  the  grapes 'to  be 
up  to  contract  specifications.    Complainant  failed  to  sustain  the 
burden  ..of  provirig  any  .mistepresentation  opi.the,  part,  of 're'spondent 
as  to  grade  or  date  of, arrival  at -Chicago! ,  Its  position 'that  it  would 
not  have  bought -the -grapes  if  -it  h^d'  known  they  arrived,  at  Chicago 
November  27  could  not  be  sus3:.a,ined/since.  .grapes  a^e- a- highly  perishable 
commodity  and  complainant  requested  that  they  be  held  in  Chicago 
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■until  Dec.  3.  There  was '  evidence 'in  the  record  that  respondent 
r did  misrepresent  the  nimher-of ..lugs  of -the  ■various.. "brands,  in  a  . 
■"t'eiegiiraa'  e'eht"  c6'inplainant""oh"  ]5ec'i  "iv''t3ut"  thi  s' ■ni'srepre'sentat'iGnr 
was  after  the  contra„ct  of  purchase  and  sale  was  entered  into  hy-the 
parties*    The  Q0nt:??6ct  did.  ^ot  call  for  certain  "brands,  "but  for 
Emperors,  a  .Variety  ,o,^  'gra.;]^es..  V  ' 

'  2.  .  In  ah  f.o.b.  •  sale^'^;oh^,th^"'.t5'aB'i^^  inspection, 
the  purchaser  is  lia'bie,  !uiiderij.or^i;isry..,co3i^it£ons,  for  the  con- 
tract P"ur  chase  price  of  _i;Br.6dT;i<;6..,X^€-^-^*i^6si "  of  .-.its  .  condition  at 
destination.    Since  conpXainani" 'c.^t^IA  nq.t  liold  respondent  lia'bie 
for  its  loss  "because  the  grap^s  .  af  rived  at  .  destination  in  a 
deteriorated  condition,  the  complaint  was  dismissed. 


S~3li7,-'june  2,.  ,1944,  Docket  4S7$i  ,  (,S:  .P. "  ■       •  . 

QXk%XoM  ^iifir^'ed : , "  tJn jus t i fled ', re ject  ion  ; gf .  .a  i  ca,riQ ad 
'-^ .ot  apples..  '  "    ,1'  \.  '        .'  y/. "■" . 

...   £.rinci^ali  ,lioi.nt.s_^involxedj!  ,  ,5rQker.'  Ea§.  .$.u^Ho.H.^^ 

■  issue  mQmo.ran.dum^  of,  ,saie.  .making 'p.ontract'  ^nforcealjlej 
'  .   '  .,,     ,  ,in..f...o,"b,  sal'^ *-s.elier  .is!'^respo.;i,si'ble .'fQr..s 
^.-7.,  ,  QQ.nraodity  ,  In  •suitable  .'shipping^ 

... -,.  in -decay,;- '.'sjten  .punctures  .and  hruislng  during  transit 

^'-4a '  v;erG  "a'bnosifial-.  ^  ,„  - 

0.rd.exl   'Complaint  "dismissed, 

Be£.PJlsi.d^r^-t4,Q^:.   P^etlt ion  filed  "by  cqmplc-ilnant  dismissed. 

.        .  .  ,,  „  "  .^.Out,l:|.n,e"  of  ^acts  ^  . 

On  Sepit**  lO,  '1942^  complainaht  sold  to  respondent  516  "buslfols 
of  apples,  described  in  the  "broker's  memorandum  of  sale,  issued 
:"by  American  National  .  .Copperatiye  ,E.xchange,  Inc, ,  as  2?  inch  up 
'■J'onathans,.\Blue .'G.dos^Q',,"b"ra^  S.  No.  1,  at  $1.40  per  "bushel  f.o."b. 

Millshoro,  Del, ,  ..ahd  .ti^e, -.car  w.as  diverted  at  Harris"burg,  Pa*  ,an 
Sopt.  11,  to  respondent  at  Chicago ,  111,    The  apples  arrived  at 
Chicago  on  Septem"ber  .i5  ^and  respondent  had  them  inspected  "by  a 
Federal  inspector' and  "by'the 'Stahaarii  Xhsipection  Service,  Inc.  and 
refused  to  accept  them»  .claiming  that  t.hey  \\rere  not  in-jaccordance 
with  complainant's,  sale  , specifications.    Complainant  resold  them 
lat  Chicago  for  gross- .returns  of '$432.8Q,,  from  ".which  were  deducted 
demurrage,  unloading  costs,,  .freight,,.  ca:t^tage,'  and  connissions  totaling 
$.263.-45,.  resulting  "in  net  .proceeds  '  of  $169.,j35,"or  .a  loss  o.f  $553.05, 
;.for  which  -an  a.ward'  was  sought,  V   .      .  •  ■■: 

Respondent  contended  there  vms  no  "binding  contract  "because 
the  memorandum  of  sale  was  issued  "by  complainant's  a.gent  and  not 
"by  a  public  "broker,  "but  stated  the  shipment  would  have  "been  accepted 
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had  it  conformed  to  representation  made  "by. complainant* s  agent. 

The  parties  waived  an.  oral,  hearing  .and  submitted  verified,  . 
statements  of  facts.    Although  registry  return  receipt  card  was 
not  ret-omed  on  the  copy  of  the  complaint  and  of  the  report  of 
investigation  sent.. to  respondent,  respondent  filed  an  answer  to 
the  complaint.,  , which  was  accepted  as  proof  of  service. 

Tederal -State,  .inspection  was  made  at  loading  point,  Mills- 
"boro,  Del.  and  the  apples  were  certified  as  U.  S.  Ho.  1,  2:^-inches 
and  tip,  255^  to  full  red  color,  mostly  40^  to-  75^  good  red  color. 
Grade  defects  consisted  of  stings,  hail  marks, ■  in»®rt  injury," 
and  oats  and  "biuises,  "but  were  within  thelolerance  pemitted  for 
the  grade.    The  Federal  inspector  at  Chicago  five  days  later 
found  grade  defects  ranging  from  4  to "15^,  averaging  approximately 
10^,  consisting  of  excessiv^-  stings,  misshapen  and  russeting 
apples.    The  condition  of  the  apples  was  noted  as  hard.    Most  samples 
showed  fron  4-.to/3.85f', .  a  few  none, .  average,  approximately  lO^.-stem  , • 
punctures,  with  ah"  average  of  7^  "bruises,  and  an  average  of  2^ 
decay,  ranging  in  most  samples  from  2  to  6^.    The  ca,rload  was 
graded  U.  S.  No,  li  2k  inch  minimum.,  the  decay,  stem  punctures  and 
"bruises  "being  factors  of  condition  rather  th^-.n  grade  when  apples 
are  graded  following  storage  or  transit*  .  ; 

Rulingg,  in^li^dj^d^in  Decision. 

1.    There  wa-s  a  "binding  and  enforcea"ble  contract-. of  sale..  . 
The  evidence  showed  that  ^American  National  Cooperative  Exchange, 
Inc.  is  a  pulDlic  "broker  notwithstanding  the  st-at^ent  on  its- 
letterhead  that, .it  is  terminal  sales  agent  for  complainant.  A 
"broker  is  an  agent  ,  o.f  his  principal.    The  negotiation  of  all  sales 
for  complainant  wo\ild  not  necessarily  "be  contrary  to  its  claimed 
status  of  a  pu"blic  "broker.    In.  a  previous  decision  under  the  Act 
it  was  decided  that  this  company  is  a  licensed  "broker.    With  reference 
to  respondent's  contention  that  the  "broker's  memorandum;  of,,  sal e;; 
is  not  a  memorandum  of  the  contract  signed  "by  the  party  to  he  charged, 
it  was  held  that  a  "broker  who  negotiates  a  sale  of  produce  "between 
seller  and  "buyer  ■  has  ■  the  authority,  as  hroker,  to  issue  a  "memorandum 
of  sale  so  as  to  make' the  contract,  enforoaable,    [  ,  .  "  :■■ 

2»|  The>;ajP5'les  wer€  not  in  suitalpl-e;  shipping  condition  ,ajad  . 
respondiint'  s;  rejection  jJas-  -not ' wi-^^hqut"  .^•ef.pon.a'ble  'oaua9> 'Ji'  w0.s    '..  . 
considered  th^t  -tlaS&^addHionai "* d'e'rept s  of  2^  decay ,.  ip^rstea  ' 
punctures,  and" 6^  "bruised  apples  "were  condition,  de.fe'cjl;.?^,  .as  dis- 
tingui shed  under  the  IJ.  S.  Standards  for  apples  "from  permanent 
defects  which  affected  their  grade, rand; having  occurred-'within  the 
five  day  transit  period,  were  a"bnorm^l.-   The  o'omplaant "  was  dismissed. 

SefiojasJid^ratioii  " 

Petition  for  reconsideration  was  filed  hy  the  complainant, 


who  contended  that  the  complaint  had  "been  erroneously  dismissed,' 
By  supplemental  order  dated  August.  14,  1944,  it  ms  held  that  the 
petitioner  had  not  "brought  up  facts  .  no  t '  previously  considered, 
nor  had  he  pointfed  out'  the  application 'to  the"  facts  of  any,  rule, 
whiGh  has  'been"  recp.griized  as'  aii  error  in  la\7,  and  therefore  the  f 
petition  Tvas  dismissed '.arid  the*  order  made  effective  20' days  after 
date  of  the*  order.     In  the"  supplemental  order  if  ^ras  stated  that 
the_  apples  were  packed  too  tight  in  the_'haskets  as  indicated  "by 
the' certificate  of  the'  inspectoTt.  and  such  tight  pack  cbnt'ri'buted 
to  the  "bruised  condition  fo'und, '  and  to .  the  stem  puncture  noted, 
V7tiich,_  together  with  those .  aff  ected;  by  .decay,  constitutes  propf  cf 
■want' of  suitable  shipping  Condition','  ■    ■•  •    •  -.'^'J .  .  ..i.' 


S- 31 25,  .August  14,  1944,  Itockfet  4348: -'/{Hear i rig) 

.  Vio_lat1^on  charged:    Failure  to  deliver  five  carload's. 
'  ■ '"  -       of  peache  s,  1 . 

Orde_r:     Case  dismissed,       ■  ■ 

-■■  ■  •  "      • " Outline-  of  Fact-s 

ComplaihanV  alleged  that"  respondent  failed  to  deliver*  five 
carloads  of  peaches  purchased  "by  complainant,    A  hearing  was  held 
on  June  18,  _  1944,     On.  June; '.20  'a .  stipulation  was  filed,  in  v^'ich..  hoth 
parties  stated  that' the  "case  had  heen\' settled  arjd  asked  that  ^he 
compilaint  "be  disKi3sed'a"t''the*'cost  of' t he  respondent. 


The.  complaint ''wa.s  dismissed,,^., 


S- 3128,  August  28,' 1944,  Docket  4  310:  (Hearing) 


J._S^.  MCmiWS_' PRODIJCE  CO^,  J"fflSMCOjt_",TJ:XAS  v,_SOT  M._J(5^GE]TSENjL  , 
C_APim  JtCg^^'  &  'raODUCE  C0_^,;_BE3Nii^j:ANEVSI{Y",_^ 

A%  OF_Sr,  J'AUL'^jmiN.  ^  ~. 

'^'  "  ''  \  Violat_ion  charged:'   Unjustified  re'jection  cf  a  car7. 

load  of  grapfe'f  ruit,  '  " 

F_r_in£ipa_l  £oj^nt_  i-P-volvgdj_    Complainant  failed  to 

establish  acceptance ''cf'- its 'offer, . 
Orders    goiaplaint  dismissed. 
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On  OctVber  10,  1942,  complainant'  shipped  from  San  Juan,  Texas, 
for  distri'butioa  to  pool  "buyers  (the  respondents)  a  carload  of 
427  Eruco  "boxes       grapefruit,  consigned  to  the  "broker  in  the 
transaction,  at  St.  Paul,  Minn.,  where  the  car  arrived  Sunday,  Oct* 
18,  and  remained  on.  track  -until  Octo'ber  25.    following  the  refusal 
of  the  respondents  to  accept,  complainant  made  resale,  on  or  alDOut 
Octo'ber  28-,  at  $2.25  per  hox  delivereid-Eau  Claire,  ^is.-,  filing 
complaint  for  the  am;ouht'  of  loss  sustained,  on  the  ground  ;tKa.t  the 
rejection  was  without- re'aSo"nal3le  cause,' 

,  .  ....  •         -" .         t    '  t  \' 

It  was  con_cedQd  that  the  original  understanding  of  the  "broker 
and  respondents  was  for  a  shipment  on  '!''ct.  8  or  9,.  at  $3.90  per  "box 
f.o.h.,  but  ths,t  complainantTs  confirmation  was  hot  complete  in  that 
complainant  did  not. agree  to  shipment  on  either  of  the  days  stated. 
Communications  i'ollowed  hetween  the  complainant,  and  the  "broker,  which 
resulted  in  complainant' s*  off er  to  ship  on  Oct.  10  at  $3.85  per  "box 
f.o."b.  shipping  point.    The  "broker  cla.imed  that  all  respondents 
except 'Capital  Iruit  &  Produce  Co.  consented  to  the  Oct.  10  shipping 
date,  and  that.  the.  consent,  of  representative  o.f  •  that  company  was 
given  oil  Octo'ber  12.,   Respondents  testified  t.b ■•  tii'e  contrary,  claiming 
110  contract  v/as- consummated-.    Copies  of  a  standard. memorandum  of 
sale  issued  on  Octo'ber  14  'by  the  'broker,  setting  forth  the,  num'ber 
of 'boxes  of  different  siz-^s,  the  names^  of  the- 'b.uyers,  and  the  num'ber 
of  "boxej?  ,  ordered  "by  each  at.  a. price  of  $3.85-.f,6.'b.  Weslaco-,  were 
returned  to  the  "broker  on  Oc,to"ber  15,.  the  explanation  of  some  of 
the  "buyers  heing  that  they  had  not  agreed  to  shipment  on  Octo'ber  10 
and  could  "buy  grapefruit  cheaper  elsewhere.  - 

: , .  '  j[lul i ng„l n cl.u4#d  in_j5£cis i.on 

Complainant  failed  to '  sustain  the  "burden  of  esta"blishing  ., 
respondents'  acceptance  of 'complainant !s  offer.  .He  argued  that  the 
"broker's  version  of  the  acceptance  agreement  w^s ' co''"ro"borated''^y , 
the,e?cchange  of  wire's,  hetween  .the  "broker '  an.d'liimself-,'  v:hereas",the 
testimony  of  respondents  consisted cf  %>Eir  recollection  of  what  ■ 
occurred.    However,  respondents*  version  of  wEat  took  place  was 
consistent  with  the.  ;re.tjirn  of  their. .cropies  of.,  the  "broker^s  memo- 
randum of  sale.    It  was  difficult  to  .re goIw  . the  conflicting  evidence 
in  complainant's  favor,.  Tor  example,  .it         alleged  that  the  sale 
at  $3.&5  was  concluded  on  Octo'b'er -10,  "but  representative  of  the 
Capital  Pruit  &  Produce  Co.  denied  that -he  .had  any -conversa.tion  ,  ■ 
with  the  "broker  regarding  the  grapefruit  "between  Octoher  7  and  14. 
The  respondents  who' said  they  would'accept  their  respective  shares 
coupled  the.ir  acceptance  \*ith  the  proviso  that  the  other  respondents 
would,  do  ■  iifcewise,  .•  $'heir  acceptance  was  conditioned,  upon,  the  ^ 
happening*  of  .,  that  .c'ontijagency, .  It  was  coricluded  that  some  of  the 
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respondents  indicated/?;.'wiilinbness  to  accept  their  shares  of  the 
carload  _^at  the  reduced  price  for  shipment  on  Octoher  10,  if  the 
'athe<r- pool  "buyers  wo-ald  alsb'-  accept- thair  portions y  "but  the  "broker 
did  not  secure  an  acceptance-'f rom'  all '  the  respondeiits .  ■  The  complaint 
was  therefore  dismissed,  ...  .  • 


S~3129,  August.  28>  1 944 ^  Docket '  4311:    (S.  P.).":'     ■  .  -.^ 

PAULJ'OULOS  &  CO^,_IICi.,_<CHICAGOj.  lLL,_vV  ;^-^mCM_MUlT_G-RO]^RSj^ 
INC,]]  PITT^BURGHi  PAi,_i^ZOH^MO^T£ZEUIT  00_^f  J^l^WF^^l^j.  MWi 

■     ■•    '■  VliiL?>tion  jchar^ed:' correctly  to 
■■  •        '  ■'■      'account  "by  American  Fruit' Growers ,  ^nc.;  unjus-ti«fied 
rejection  "by  Morris' Fruit.  Ct)^^  ..■  -u-.v.,  - 

•  "  £rinox£,aX''  p Giip. t  i n vo  1  v e d ; '    Suitable  ' "shipp ing"  •condlt  i  on 
4    '  ■  liatdlity.  ends  at  first  de'stinatloiiv-''  ■■•  '  --'.t 

■  Order":  '  ComplMht  dismiss e(£.  .  ♦<■..•:.♦■: 

Outline  of  falsts.  ' 

■     ■  Oh' Aug-v  15,  1942,  through  a  "broker,  American' i'mit  Growers, 
I^ic,  sold  to  complainant- g,'.  Carload  of  31ue.  Goo'se,  .  Uv- .S...  Nc,  .1 
■El"berta  pBachee,;  at  $2  per  "bu.-  foit  359  bus.  of.  2  inch- .and  larger 
and  $1.50  per-  ba..  for  37  bus.  cf. -1-^3/4  inches,  and  larger  size, 
'or  a  total  of  $77 50-,  f.o.b,  Roano-ke'j  .Ta,.   'Shipment  was  made  Aug, 
17.-  ■  Complainant  claimed  that  when  ths;  car  arrived  at  Chicago.,-  " 
111.,  on  Aug.  20,  the.  b.roker  called  and  asked  if  resale  profit  on 
the  load  would  be  accepted;  that  complainant  agreed  to  resale  at 
25^  per  bu.  above' .-the  price  .ifa'id/ai>d.£;fat'  the  request  of  the  broker, 
the  car  was  diverted  to  American  Fruit  Growers,  Inc.  at  Minneapolis; 
that  on  August.  2'4:,  .-complainant  recci'ved.  a-.,_copy  of ;  th^  broker's 
memorandum  of^sal-d-  p'r<DVid'i:ng  -for  .  shipment  ...-tq.  Americsfn--  "Fruit  Growers, 
Inc.,  advise  Morris  Fruit  Co. ,  Minneapolis-;  and  that  the  Morris 
Fruit  Co refused' -to  ac6'ept- the- -peaches  and  the' resale  price  of 
$852,70  was  hot  paid*'  'Eesalfe  after  rejection  resulted  in  net 
proceeds  of- $42S'.46',  ^vhich  amotuiV- 'complainant' "acc-ej)ted,-  reducing  the 
amount  'of  damages  claime'd  f&  "$429 '.24,  ' 
.-  '  . ,  ■  .  ■■  ■         .  ' '  ■   ,. ,'  .  •»     » .  .       .  -   

■  '-r  :  ■  The- sales  mahagor"  of  American- Fruit  fi^rdwe'rs,' ■IncrS'-^it-Hagers- 
toWh,  •  Md,  -'■claimed '-that  complainant  'Ka^ -the- peaches  insped-t-ed  on 
arrival  -at  ChicaeO-  by  the'  Standard  Inspection  Service,:  ^was  satisfied 
that  they  complied  w-'ith  th'e -contract  of  s-kl'e,  acc"epted  and  paid  for 
them,  and  resold  them  to  Morris  Fruit  Co.  through-  'iiT,  A.  V/hite  Brokerage 
Co.,  and  diverted  the  shipment  to- Minneapolis, - 

The  broker  claimed  that' on^"  Aug;-  20  W.  A.  White  Brokerage  Co^ 
asked  about  peaches  for  its  principal,  Morris  Fruit  Co.,  and 
purchased  the  peaches  from  complainant  for  its  principal; that,  acting 
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on  complainant's  instructions,  the  carload  was  forwarded  to  Minnea- 
polis; that  American 'Fruit  Growers,  Inc.  had  nothing  to  do  with 
resale  and  "reshipment,  l3ut  provided  for  reshipment  from  Chicago 
to  American  Fruit  Growers,  Inc.' 'at : Minneapolis  uiider  the  impression 
that  the  hill  of  lading  coverihg  ^shipment  from  Roanoke  to  Chicago 
named  American  Fruit  Growers,  Inc.  as  consignee  and  that  reshipment 
to  Minneapolis  should. he  made  hy  the  consignee  named  in  the  hill 
of  lading.  .     .  "  .       -  . 

Morris  Fruit  Cdi  .claimed  -'to  have  esc^laiaed-  to  W.  A.  White 
Brokerage. Co.  that* thfe  peaches  would  not  he  accepted  unless  they 
.were  U.  S.  ITo.  1,  and  to  have  heen  informed  that  they  compared 
favorahly  with  .Carolina- and  Georgia  peaches  and  wo  til  d  arrive  at 
Minneapolis  in  good  conditionjand  that  they  were  not  of'  the  kind, 
condition  and  quality  purchased.  - 

At  the  time  of  shipment  from  Roanoke,  the  peaches  graded 
U,  S,  'JIo;:  1,  and  the  stock  was  mature,  .firm  to"  firm  ripe,  mostly 
firm,  cleain  and  well  formed,  grade  defects  within  tolerance  and  less 
than  1%  decay*-'    "  ■• 

iWhen  the  car  arrived  at  Chicago  on  August.  20,  the  temperature 
in" -t  He  car  was  48°  at  the  top  and  4-4°  at  .the  hot  torn.    The  peaches 
were  then  f irm  td'^ full r mostly  firm  ripe ;^  from  -4  to  12^  were  slightly 
soft;  decay  ranged  ;  from  less  than  1^* to  : 5^,'- averaging  approximately 
3^.,.  hrown  rot  in  various  stages, 

,  ■     r  Federal  inspection' at  Mihheap6l£s-'6wAug.  22,  the  date  of  arrival, 
showed,  of  the  Virgini'a  Beauty  hrahd,"^' sizfs  -1-3/4  inch  minimm, 
that  the  peaches  were  generally  firm,  3^  soft  hruised  and  from  16 
"to'- 22^,  average  approximetcly  20^,  af fected  ..hy.  decay,  and  size  2 
inches  and  up  contained  soft  hruised  stock  rpjiging  from  3  to  25^, 
averaging  10^,  and  decay  affected  up  to  20^,  averaging  approximately 
10^  for  the  lot.    Of  the  lots  stamped  Virginia  Orchards,  size  1  3/4 
inch  minimum  averaged  3^  soft  hruised  and  were  affected  hy  decay 
ranging  from  1  to  15^,  averaging  approximately  9^,  and  size  2  inches 
and  up  averaged  5^  soft  hruises  and  1$  decay.    The  decay  v;as  Brovoi 
Rot  and  Ehizopus  Rot,  mostly  Brown  Rot,  in  various  stages,  mostly 
advanced, 

Ruling^s  include.d_in  Decision, 

1.    The  evidence  did  not  support  fcomplainant '  s  claim  that 
resale  was  made  to  the  American  Fruit  Growers,  Inc.     Such  resale, 
if  made,  was  negotiated  hy  the  hroker.    The  memorandum  of  sale  ' 
prepared  hy  the  hroker  recited  resale  to  V.  A.  White  Brokerage 

FrTHf°rvn?^^^^  -f^^*  shipment  heing  made  to  the  American 

J^ruit  Growers,  Inc.,,  advise  Morris  Fruit  Co.,  and  that  such 
resale  was  made -for  the  account  of  the ' compiaiHaht J  %  explained  * 
why  reshipmen.t  was  made  in  the  name  of  American  Fruit  Growers,  Inc. 
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If  complalnani;.  we 3' not  furnished  with, a. copy  .of  .the  memorandtun  of 
sale  promptly,  such  failure  .to  receiye ';it  was  .tlie  falilt  of\';-hi5^  own 
agent,  for  which  respondents  were  not.  rcsp6nsi'ble-J-  'To  accdiripllsh 
.reshipment  to  Ko:i*fiS'-  Fruit..:Cp.  the  *Dfii)]2ef  T  on  -  instruct  ions-:  of-;  con- 
plainaat,  diveift 3d" th4'iear.  to  Mericaj^" Fruit  .Growers,  Inc.-*.  advise 
Morris  Fruit  Co*      ■  - ;   _  .  •  . 

2.  ^eric-an  Fruit  G-rowers,  Inc.  aeliVercd  peaches -to  the 
ca,rrier  thrt  were  then  in  suita^blc  shipping  conditioTi -for  shipnent 

^.to  Chicago,  113  » -Thait  the  mo vene;nt  ;.to.. Chicago  was  normal  was  not 
-questioned.  ;  The  U,  S.  Standards  for  U.  S.  Uq.,  1  peaches- provide 

fo.rn'pt  dories  fihn  1^  decay  at  shipping  ..point, '-and  not  more  than  an 
■  additional  2"^  soft,  -overripe  or  dec.ay  occurring. i^i  tranisit'or  at 

destination  ■  shall       -allowed.    She  average  of  2^:  affected  "by  deCf.y 

on  arrival  at  Chicago  was  not-  evidence  of  a  want  of  "suita'blc  shipping 

condition. 

3.  The  liahility -of  feerican,  Fruit  G-rowers,  rlnc-'could  not 

he  extended  to  the  loss  sustained,  "by -csnplainant 'which  fesillted  from 
refusal  of  Korris  Fruit  Co.  to  accept  the  shipment  at  Minnoaxiolis, 
.  Tha.t  loss  was  calculated  as  the  difference  hetweeh  the  purchase 
,  price  ■  and  hpt  proceeds  of  auction  - sal.e.s  ?iade.~.at  Minneapolis  and  reflected 
dpterioratio.n  in  the  pea,ches  after  arrival  ■at  Chicago.'    The  suitahle 
shipping  condition  lia^ity:  of ;  American  Fruij;  Growers,  Inc.  terminated  _^ 
on' arrival  at  Chicago. '  /  .         ,  ,  .  ;      /  , 

..  ..  4.    Mo^rris  Fruit  Company's  rejection  was  not  uiii^i^ful' since  the 
.  .decay. ■' incte'?ised';duflsLg  ••  tr^sit  .'-to  ,-Minnea5.oli s  to  an .  a^reragc  ranging 
frbih  7'\  tO'; ;20^''"ln  the  various  lots*.^  The -.complaint.  wa,s ''dismissed. 


